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HEADNOTE:

Fol | owi ng nmuch di scussion by the education authorities, proposals were put
forward to reorgani se the Roman Cat holic Schools in a number of nei ghbouring
towns on a single "three-tier' basis. Those proposals were discussed at public
nmeetings, in newsletters and in churches over a period of three years. Letters
were sent by the education authorities explaining the proposals. The
def endants, who were the nanagers and governors of the schools affected,
submtted the proposals to the Secretary of State in accordance with s 13(2) a
of the Education Act 1944 and took steps to give the requisite public notice
under s 13(3) b of the 1944 Act, as amended by the Education (M scell aneous
Provi sions) Act 1953, s 16, in accordance with the requirements of reg 2 c of
the County and Voluntary Schools (Notices) Regul ations 1968, by publi shing
notices in a newspaper circulating in the area served by the schools, by posting
it in conspicuous places within that area and by posting it at or near the main
entrance to the schools in question. In consequence of those steps information
concerning the proposals, and what was to be done by those who wi shed to object,
was widely circulated in the area. However in the case of two schools the
regul ations were not fully conplied with in that no notice was posted at or near
the main entrance to either of those schools. Wthin the time limt of two
nmont hs prescribed by s 13(3), a petition signed by about 287 people was
presented setting out five grounds of objection to the proposals. The Secretary
of State, having received the petition, considered the proposals and purported
to approve them C, the parent of a child affected by the proposals,
subsequently realised that the technical requirenents of the 1968 regul ations
m ght not have been conplied with and so nade representations to the Secretary
of State claimng that, because of the non-conpliance, the proposals should not
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be allowed to go forward. The Secretary of State, however, cane to the
concl usi on that enough had been done to publicise the proposals and that, in

t hose circunstances, there was no reason why they should not go ahead. C and D
as parents of children affected by the proposals, brought actions against the
defendants clainmng a declaration that the Secretary of State's approval was
invalid, and an injunction restraining the defendants from carrying out the
proposal s. The defendants contended, inter alia, that, even if there had been
breaches of the 1968 regul ations, the plaintiffs' only renedy was by way of a
conplaint to the Secretary of State under s 99(1) d of the 1944 Act.

a Section 13(2), as anmended and so far as material, is set out at p 982 d,
post

b Section 13(3), as anmended and so far as material, is set out at p 982 e,
post

¢ Regulation 2, so far as nmaterial, is set out at p 982 j to 983 a, post

d Section 99(1), as anended and so far as material, is set out at p 989, f,
post

Hel d - Considering the general object of the procedural requirenents
prescribed by reg 2 of the 1968 regulations, i e that notice should be given to
a representative nunber of people of what their rights were, those requirenents
were to be treated as directory rather than mandatory. Since there had been no
substantial prejudice suffered by those for whose benefit the requirenents had
been introduced, the breach was to be treated as a nmere irregularity which has
not had the effect of rendering the Mnister's approval of the proposals
invalid. In the alternative the Mnister was entitled, on conplaint being nade
under s 99 of the 1944 Act, to take the view that there had been substantia
conpliance with the regul ations and therefore that no declaration of default
under s 99 should be made. It followed that, on either ground, the action
shoul d be dismissed (see p 989 a to e g and h and p 990 d and e, post).

NOTES:

For proposals for the establishnent and di sconti nuance of schools, see 13
Hal sbury's Laws (3rd Edn) 606, 607, paras 1265-1267.

For the Education Act 1944, ss 13, 99, see 11 Halsbury's Statutes (3rd Edn)
169, 248.
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| NTRODUCT1 ON

Motion. By a wit issued on 29th October 1973, the first plaintiff, Francis
Coney, brought an action againt the Rev Benjanin Choyce, the Rev Janes MGhi e,
the Rev Christopher O Brien, the Rev Joseph Wakefield, Al fred John Burton
Hubert Joseph Bell, Cecil V Berry, Miuriel Fielding, Madeline Gunnill, Janes W
Mal oney, Robert Joseph Torton, Joseph Sydney Warden and Al bert Weat (governors
of the Worksop Robert Ludl am Roman Cat holi ¢ Secondary School), and the Rev
Benj am n Choyce, the Rev Joseph Wakefield, Raynond Christian, Charles Frederick
Cooly, Muriel Mloney, and Eileen Phipps (managers of the Wirksop St Mary's
Roman Catholic Prinmary School). By notice of notion dated 8th March 1974 the
first plaintiff sought an order that, until trial or further order, the
def endant s whet her by thenselves, their officers, servants or agents or
ot herwi se howsoever, might be restrained fromaltering the age range of the
Wor ksop Robert Ludl am Roman Cat hol i c Secondary School and from altering the age
range of the Worksop St Mary's Roman Catholic Primary School and from doing any
other act or thing in furtherance of their proposals for altering the age range
of those schools or otherwi se for the purpuse of making any such alteration

By a wit issued on 29th Cctober 1973 the second plaintiff, Bernard Francis
Ludden, brought a similar action against the defendants, the governors of the
Wor ksop Robert Ludl am Ronan Cat holic Secondary School, and agai nst the Rev James
McGhie, the Rev Mother Carnel, Sydney Fow er, M chael MShary, Jessie Parker and
Stella Smedl ey (managers of the Boughton St Joseph's Roman Catholic Primary
School). By notice of notion dated 8th March 1974 the second plaintiff sought
orders simlar to those clained by the first plaintiff in the case of Boughton
St Joseph's Roman Catholic Primary School and the Wrksop Robert Ludl am Roman
Cat hol i ¢ Secondary School

The plaintiffs were parents of children affected by the proposals with regard
to the three schools. The notions were heard together and, by consent, the
hearing was treated as the trial of the respective actions. The facts are set
out in the judgnent.

COUNSEL :

Jack Hames QC and Charles Fay for the plaintiffs. R J Harve QC, Roger
Shawcr oss and Andrew M er for the defendants.
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PANEL: TEMPLEMAN J
JUDGVENTBY-1: TEMPLEMAN J.

JUDGMVENT- 1:

TEMPLEMAN J. This, as counsel for the plaintiffs said, is an inportant case
and | would have preferred to reserved ny judgnent but, because of the present
state of the term and because the parties must know where they stand, | am
obliged to give judgnent straight away.

The present dispute arises out of proposals to reorgani se Roman Catholic
schools in Mansfield, Wrksop, Newark and Boughton in Nottinghanshire, on
conprehensive lines and on a three tier basis. Roman Catholic children in
Wor ksop now attend the local St Mary's School fromthe age of five to 11, and
then the | ocal Robert Ludlam School until they are 16. Ronman Catholic children
i n Bought on now attend the |l ocal St Joseph's School fromfive to 11, and then
they too go on to Robert Ludlam Under the terms of the reorganisation, which
af fects children over a wide area of north Nottinghanshire and not only children
of Worksop and Boughton, Roman Catholic children in Wrksop will go to St Mary's
School between the ages of five and nine, then to Robert Ludl am between ni ne and
13, and finally they will go to a new conprehensive school, which has been
specially built for the purpose, 16 mles away at Mansfield; and that will offer
t hem educati on between the ages of 13 and 18. Roman Catholic children in
Boughton will go to St Joseph's between five and nine, then to St Bede's in
Mansfi el d between nine and 13, and then they, too, will enter the new
conpr ehensi ve school at Mansfield.

These proposals were put forward after much di scussion by the education
authorities in 1969. They were discussed at public neetings, in newsletters and
i n churches, between 1969 and January 1972. Letters were sent by the education
authorities to parents explaining the proposals. Anyone likely to be affected
by the proposals shoul d have been aware of their nature and effect and received
opportunities to voice disapproval to the education authorities, the courth
authorities, and | ocal government elected representatives.

That, however, is not enough. Parlianment requires that proposals with regard
to education rmust be approved by the Secretary of State of Education and
Sci ence, and objectors nust have an opportunity to make their views known to the
Secretary of State before he conmes to a decision

St Mary's School, the Robert Ludl am School and St Joseph's School are
vol untary schools. Proposals for the alteration of ages for public eligible for
adm ssion invol ve significant changes in the chracters of those schools, and s
13(2) of the Education Act 1944, as amended provides:

where the managers or governors of ... a voluntary school intend to nake
any significant change in the character... of the school, they shall after
consultation with the authority submt proposals for that purpose to the
Secretary of State.

Section 13(3) provides:

'[ The managers or governors] shall forthwith give public notice of the
proposals in the prescribed manner, and... any ten or nore |ocal government
electors for the area... may within two nonths after the first publication of



Page 5
[1975] 1 Al ER 979, [1975] 1 WR 422

the notice subnit to the Secretary of State objections to the proposals...'
By s 13(4), Parlianment provides for the third stage:

"Any proposals submitted to the Secretary of State under this section may be
approved by him after making such nodifications therein, if any, as appear to
himto be desirable...’

The defendants, who are between them mangers and governors of St Mary's
School, the Robert Ludl am School and St Joseph's School, submitted proposals to
the Secretary of State and claimto have given the requisite public notice on
1st January 1972. The Secretary of State purported to approve the proposals on
12th Septenber 1972. The plaintiffs, who are parents of children who will be
affected by the proposals with regard to St Mary's School, the Robert Ludl am
School, and St Joseph's School, contend tht the defendants did not give the
prescribed public notice in the prescribed manner; and that in consequence the
purported approval of the Secretary of State is a nullity and the defendants
shoul d be restrained fromgiving effect to those proposals.

The manner of giving public notice is prescribed by reg 2 of the County and
Vol untary Schools (Notices) Regulations 1968 nl, and so far as is rel evant
noti ce nust be given --

nl SI 1968 No 615

"(a) by publishing the notice in at |east one newspaper circulating in the
area served... by the school; (b) by posting the notice in some conspi cuous
pl ace or places within that area; © ... by posting the notice at or near any
mai n entrance to the school; and (d) in such other manner, if any, as appears..
to be desirable for giving publicity to the notice.'

| find that the notice with regard to St Mary's School, Wrksop, was (a)
published in the Nottinghanshire Evening Post on the 1st January 1972; (b)
affixed to the notice board of St Mary's Church, Wrksop; © posted on the inside
of the main front door of St Mary's School in January and February 1972. So far
as (d) is concerned, Father O Keefe, who was the parish priest of St Mary's
Church, Worksop, at the relevant tinme said that on one Sunday at about the tine
of display of the notice he devoted the sernon tinme at all three massess at St
Mary's Church to a detail ed explanation of the proposed changes:

"I remenber this clearly because at the evening mass on that Sunday an
unusual incident occurred in that a gentleman attenpted to heckle me while I was
speaki ng about these matters.'

In oral evidence he repeated and made plain that the whole parish was in a
turnmoil about these proposals. But it is not suggested that he actually read
out the notice or the full terns of it when he gave his honmilies.

I find that the notice with regard to the Robert Ludl am School was (a)
published in the Nottinghanshire Evening Post on 1st January 1972; (b) exhibited
inthe St Mary's Church, Wrksop; and © sent to the headmaster in January 1972
wi t hout instructions, so that he did not know he ought to display the notice
until January 1973, when he did post it at or near the main entrance.

I find that the notice with regard to St Joesph's School, Boughton, was (a)
published in the Nottinghanshire Evening Post on 1st January 1972; and (b)
af fixed inside St Joseph's Church, Olerton, that being the Roman Catholic
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church for Boughton and O lerton; © not posted at or near any nain entrance to
the school, again | think because the headm stress did not know of the
necessity; but (d) in the case of Boughton there is evidence that in the first
fortnight of February there was issued a newsletter or mission letter fromthe
chcrch, which was delivered to all the househol ds, whether Roman Cathlic or
otherwise, in the area covered by the church, and that newsl etter reproduced the
notice. As far as Boughton was concerned there was in practice effective
saturation of the area; and so far as Wrksop was concerned, whatever the
technical merits or denerits of the nmethods adopted, | have no doubt that the
proposal s were very wi dely known and peopl e knew what to do if they objected.

Bef ore 1st January 1972 copies of the public notice were sent to head
teachers and managers and governors of over 37 schools in Nottinghanmshire, and
were di splayed on parish notice inside or outside churches in areas affected by
the proposals. As | have said, the proposals were not confined to Wrksop and
Bought on, but affected a |arge area. There is no doubt that genuine and
strenuous efforts were made to dissenminate informati on concerning the proposals
and the rights of objection.

One of the results of the publicity was that on 14the February 1972 the
plaintiff, M Coney, joined with other parents to formthe Wrksop, Carlton and
Olerton Catholic Action Comrittee, which was formed (and still exists) to
co-ordi nate opposition to the proposals for reorganisation of the schools in
North Nottinghanshire. On 28th February 1972, within the time limt provided by
the notice, there was a petition. 1t was headed: 'Education Acts 1944 to 1968.
Sections 13(3).' So it is quite clear that those petitioners knew what they were
up to, the legal foundation for their petition and what their rights were.
Petition set out:

"We, the undersigned, being parents of children currenlty attending Catholic
Schools in Wrksop and O lerton and or electors of the said areas, hereby object
to the proposed establishnment of the new Roman Catholic Upper School at
Westified Lane, Mansfield, Nottinghanshire, and the consequent re-organisation
of existing R C. Schools, both primary and secondary, on the follow ng
grounds. ..’

It is clear that those petitioners recognised that this was a schene, the centre
and pivot of which was the erection of a new school at Mansfield, the

est bl i shment of which woul d have reverbertions throughout the North

Not ti nghanmshi re areas concerned. The petition continued with these grounds of
obj ecti on:

'"1l. that due regard has not been given to the anpbunt of travel involved for
Olerton children of 9+ years of age, who would have a daily return journey of
20 miles, and the travelling distance (sone 50 nmiles return) for children of 13+
who live in the Carlton/Langold area north of Wrksop. 2. Because of No. 1
above, children will have little or no opportunity to participate fully in the
social life afforded by Schools. 3. two good Catholic secondary school s
al ready exist in Mansfield and Worksop respectively, and we see no need to be
heavily burdened financially with the establishnment of a third secondary school
(proposed Upper School) when both the existing secondary schools coul d be
devel oped, at |east on an 11-16 conprehensive basis, to serve their respective
cat chment areas; which, in the case of the Wrksop school, could continue to
i ncl ude not only Worksop, but also Olerton, Carlton, Langold, Retford,
(recently hived off and re-routed to Cantly, Doncaster), and the small area of
Der byshire adjacent to Wirksop. 4. Discrimnation. W want for our children a
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system of education which is simlar to that enjoyed by all other children in
the area, i.e., infant -- primary (5-11) with transfer to secondary education at
11+ on a non-selective basis. 5. parents of many children, because of the

di stances involved, would find it extremely difficult, and perhaps inpossible to
get to a particular school for any purpose.'

That petition set out very clearly five obviously cogent grounds of
objection. It was of course for the Secretary of State to detern ne whet her
havi ng regard to those objections, the proposals should be approved. Although I
heard a good deal of evidence, | have not heard of any additional ground of
obj ection which really adds to those five. The petition ended with the usua
list of signatories and their addresses, from Wrksop, Carlton, New Al erton and
Bought on, Langol d, Newark and Edw nstowe, nd there were in sum about 287
si ghat ur es.

If one asks whether in reality people knew what was goi ng on, powerfu
evidence is put in by the plaintiffs thenselves that in a relatively small area
a prai seworthy nunber of 287 persons took the trouble to join together and send
up a reasoned and detailed objection, all exercising their rights under s 13(3)
of the 1944 Act. The Mnister must know that petitions are only representative;
and that for every person who signs there may be two or three or nore who do not
sign, because they do not know or because they are too idle or they are away for
t he weekend, or sonething of that sort. Education is not a question purely of
head counti ng.

M Coney, one of the plaintiffs, states that he first became aware that the
proposal s had not, as is now contended, been given the prescribed manner of
publication, in the course of a neeting which took place at the Departnent of
Educati on and Sci ence on 28th Novenber 1972. That, of course, was after the
M ni ster, having received that petition in February, gave approval on 12th
Septenber 1972. At that stage, the battle for the soul of the Mnister had been
fought by the objectors and lost. The Mnister had taken a time over it; had

recei ved the petition, considered the proposals, and given approval. It appears
that at a neeting of the Department of Education and Sci ence, when | imagi ne
reasons were still being urged on the Mnister why she should retract or not

follow up the approval, M Coney got an idea that the technical requirements of
the 1968 regul ati ons m ght not have been carried out. Perfectly properly, he
made further enquiries. He nade representations to the Secretary of State
claiming that the regul ati ons had not been conplied with and therefore the
proposal s ought not to be allowed to go forward. And he did this not only

hi nsel f but through a Menmber of Parliament, and by solicitors who referred to
the possibility of |egal proceedings. | have no doubt that he acted with the
hel p and on behalf of the commttee which had been forned to fight the
proposal s.

On 4th April 1973 the Mnistry wote saying this:

"On the information available the Secretary of State, as advised, concl udes
that there is no reason to believe that |ocal government electors affected by
t he proposal s were deni ed adequate infornmation for the purpose of exercising
their rights under Section 13 of the Education Act as anmended.'’

The M nister, having heard representations about failure to conmply with the
regul ati ons, cane to the conclusion that enough had been done to publicise the
proposal s and tell people what their rights were, and in those circunstances
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there was no reason, the Mnister thought, rightly or wongly, why the proposals
shoul d not go ahead.

Early in May 1973 M Coney's solicitors wote to school governnents, managers
and others, stating they had instructions to issue a wit unless the
reorgani sati on was abandoned, but the wit was not in fact issued until 29th
Cct ober 1973, and a notice of notion for interlocutory relief was not issued
until 8th March 1974. It has been agreed to treat the notion which cane on
before ne as trial of the action. The facts concerning the other plaintiff, M
Ludden, are not for present purposes materially different.

The objects of s 13(3) of the 1944 Act are to ensure that the public are
aware of the proposals and of their rights to object to the Secretary of State;
that is a prelinmnary to ensuring that objections reach the Secretary of State
for his consideration before he decides the fate of the proposals. He cannot
deci ded to approve the proposals unless he has in front of himthe objections
which can fairly be rai sed agai nst them The objects of s 13(3) were in ny
j udgrment achieved. The notices were well publicised. A petition of 287 persons
fromsnall part of the affected area shows great efficiency on the part of those
who organised it.

It was not really contended that further and nore effective grounds of
opposi tion coul d have been deployed if nmore notices had been served or posted up
in nore places. It was, and is, strenuously contended that if the notices had
appeared in nore or different newspapers, and had been displayed at nore or
di fferent places, then the nunber of objectors would have been substantially
i ncreased, and that this would or might have affected the mind of the Secretary
of State. The largest clainms are nade, as not unnatually and frequently
happens, about what is thought to be public opinion. But in ny judgment, this
i s wi shful thinking unsupported by convincing evidence. |In the Iight of the
wi de and effective publicity which was achieved, and in the light of the history
of the proposals, and of the objections, and of the evidence in this case -- a
good deal of which | have not had occasion to nention in detail and shall not be
able to do so -- | amsatisfied that nore notices in nore or different places
woul d not have unearned a significantly greater nunber of objectors.

In the case of M Coney, one and only one person gave evidence that he did
not know of his rights; but then it appeared that his evidence was not
i mpressi ve because he was the person who had heckled the priest in the niddle of
his sernon, and that in fact his interruption in church created a stir. There
nmust have been people who cane up and said: 'We don't agree with this either
What can we do about it?" In the case of M Ludden there are two and only two
peopl e why say they did not know of their rights.

The 1968 regul ations are not designed to see that everybody knows. |f they
were, they would provide for different publicity. Suppose, for exanmple, a
notice is put up at the town hall, that it is published in the |ocal paper, and

that it is posted at the school, thus conplying with the Regul ations. There
must in the area of Wrksop be a | arge nunber of citizens who go nore frequently
to the football ground and the public house than the town hall, who have
children none of whomis over the age of five, and who read the Daily Mrror and
nothing but the Daily Mrror. Those persons probably never go near the
particul ar places where the 1968 regul ati ons have been fulfilled and the notice
has been put up. The regulations are not designed to bring the matter hone to
everybody. If that were required there would have to be the town crier, or
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perhaps on the |ocal radi o announcenents every quarter of an hour

What the Regul ations require is that notice should be published in a manner
designed to show a representative nunber of people what their rights are, and
| eave to themthe organi sation of others. In fact that is obviously what
happened in this case. Sone people, | think a great nunber, saw the notice.
They organi sed the Parents Association. No doubt they went around and said:
' Have you heard this nonstrous proposal which has been going on for years; now
it is comngto a head, and if we are going to do anything about it we have got
to wite to the Mnister. WII you sign a perition?

In ny judgment these regulations are not to be regarded in the Iight of
regul ati ons which are intended, if the proposals and the approval are to be
ef fective, to be observed to the full rigour of the regulations. What the
M ni ster wants, and what the M nister nmust have before he approves, are the
obj ections which can be urged so that there is not lurking around sonme quite
val i d objection which he has never heard of, and he nust have sone idea of the
wei ght of the objections. For exanple, if the nethod of publicising the notice
was such that only five people wote, the nminister mght erroneously think there
was not nuch weight in the opposition. But any Mnister would take a petition
such as the one put forward in the present case by 287 persons, as show ng a
degree of opposition to which he ought to pay serious attention. |f there had
been nmore notices, even if -- and | do not think there would have been -- the
nunber of objections had been doubled, it does not seemto ne that would be
sufficient to nake any real difference to the problem which troubled the
M ni ster who sat down with the proposals on the one hand and the objections on
t he ot her.

If I amentitled to apply common sense and to dismiss these proceedings if |
am satisfied that as a result of a bona fide and reasonable attenpt to carry out
the duties inposed by the regulations there was anple public notice of the
proposal s and of the rights of those who wi shed to object, I have no doubt these
actions ought to be disnmissed. The nmerits and denerits of the objections and
t he proposals are, of course, not in issuing in these proceedings.

Counsel for the plaintiffs, who argued, as always, strenuously and
per suasi vely, submitted that I amnot concerned with the nerits of the attenpt
to give publicity to the notice of the proposal. |[If, he submits, one single
breach of the requl ati ons be proved, then the approval of the Secretary of State
isanullity. Aternatively, he says, if the court may turn a blind eye to one
or two breaches of the regulations, there were yet sufficient serious breaches
in the present case to invalidate the approval of the Secretary of State. |
must therefore consider whether the letter of the regul ati ons has been observed.

There was an objection to the newspaper publication, but that was l[imted to
Worksop. In the cases of all three schools the Nottingham Eveni ng Post was
chosen; and it appears that the Nottingham Eveni ng Post has been used by persons
giving notices in north Nottinghanshire generally. 1t is conceded that as far
as Boughton was concerned, the Post was a newspaper circulating in the area
served by the school. |n the neighbourhood of Wrksop, detailed research by the
plaintiffs has produced evidence that the Notti ngham Eveni ng Post was only
purchased by 26 persons in Wrksop at that tinme, and by themonly by virtue of a
specific order; this, it is submitted, is not circulation

| should be very sorry to think that it is not left to the judgnent of |oca
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persons to select a newspaper bona fide. O that they cay be attacked, and the
whol e edifice of proposal and approval conme crashing to the ground, if it
appears they might have chosen sone paper which had a larger circulation. If a
newspaper chosen bona fide can be bought and is sold in the area in question
then in nmy judgment that is conpliance with the regulations. O course, if a
newspaper were chosen deliberately in order to attenpt to nmuffle up the
publicity, different considerations would apply. But, as | say, | should be
sorry to think that when in respect of an area in Nottinghanmshire there is
chosen the Nottingham Evening Post, the ferreting around as to how nany people
actual ly bought it and on what terns would be enough to bring up the dread
spectre of nullity and ultra vires. That deals with the newspaper

Se far as the conspi cuous places are concerned, we had a | ong argunment as to
what was and was not conspicuous. It was said that some of the notice were not
in fact seen. There was evidence that sone people said they did not see them
and if the notices had been there, they would have seen them There was a
contention that a notice board in a Ronan Catholic church is not a conspi cuous
pl ace, especially as non-Roman Catholics would not frequent it.

But again it seens to nme this is a matter for those who in good faith set out
to fulfil the regulations requiring the posting of notices in sone conspi cuous
pl ace, and if against the background of this case they said to thenselves: 'The

obvi ous and nobst conspi cuous place is the Roman Catholic church', it seens to ne
to be quite wong for the court to interfere, especially when the threatened
consequences are nullity. | find as a fact that the requisite notices were

di spl ayed at the sel ected chrches.

The objection to notices required to be posted at or near a main schoo
entrance applied to all the schools, and again we had a | ong argunments as to
exactly what was done. At St Mary's School, it was said, the main entrance was
closed for repairs. The notice should have been posted at the de facto schoo
entrance; it was posted on the inside of the door and it ought to have been put
on the outside; the parents used sone other entrance and never saw the notice;
and the school was closed for holidays part of the tine.

Now agai n, the task of everybody concerned with education, and of this court,
is going to be nade intolerable if every single action which is taken -- bona
fide action -- to conformwith the regulations is to be attacked in this mnute
manner. The headmaster gave evidence. Early on he reported that he received
the notice and that he posted it on the main entrance door, and he put that on
oath in an affidavit. He had to be brought here and cross-exani ned; and then
i ssues were raised as to whether he was right in thinking that the door was in
use until near the end of February, and whether the notice was bl owmn down by the
wi nd, and who used the door -- and his recollection even of putting up the
noti ce was attacked, as was the recollection of the priest in connection with
t he churches.

| amvery sorry he had to be brought here, and I amnot going to tell a
headmaster how to post a notice at or near the main entrance of his own school
| accept his evidence that he put it up and that he conplied with the
regul ati ons.

As regards the other two schools, there has never been any question that when
i nvestigation was nmade it was found that the headmasters at Robert Ludl am and St
Joseph's did not display the notice because they did not know -- and there it
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So | find that the regulations were not conplied with in the case of Robert
Ludl am Worksop, and St Joseph's, Boughton, in respect and in respect only of
one matter, nanely, the failure to post the notice at or near the main entrance
to the school. | have to consider the effect of that. | have also to bear in
mnd, in considering the effect of attenpted conpliance with the regul ations,

t he evidence that though in Wrksop, as | have found, the letter of the
regul ati ons was observed with regard to the newspaper, it appears that the

choi ce of newspaper could have been happier and that a newspaper coul d have been
chosen which had a wider circulation in Wrksop than that which was quite

i nnocently chosen

Counsel for the plaintiffs, as | have said submits that any breach of the
regul ati ons makes the decision a nullity. Alternatively, he says, the breaches
are so serious, particularly in the case of Robert Ludlam that the decision of
the Secretary of State is a nullity. There has been no approval, and the court
nmust therefore prevent the inplementation of the proposals which have not been
approved.

Counsel for the defendants subnmits that if there was, as there undoubtedly
was, a genuine attenpt to conmply with the regulations, and if the actua
conpliance with the regul ati ons, coupled with any other steps taken to give
publicity to the rights of the objectors, resulted in the Secretary of State
recei ving objections, the nature and wei ght of which were properly represented,
then any deci sion nmade after consideration of those objections cannot be a
nullity. In the present case there was wide publicity. No objections were
omtted fromthe petition. The Secretary of State had everything before him
whi ch he coul d possibly have had before him

For the reasons which | have given, | accept that by and | arge, putting it
shortly, the breaches of the regulations did not make any difference.

Counsel for the defendants does not dispute that if this had been a case
where the failure to conply with the regul ati ons had been deliberate; or if the
breaches of the regul ati ons were such that when the Secretary of State purported
to approve the proposals he did not have before himthe necessary infornmation
regardi ng the actual objections, or as to the weight of possible objections,
then it would have been inpossible for the Secretary of State validly to
consi der the proposals or validly to approve them H's purported approval woul d
be a nullity, vitiated by the fact that he was never in a position to do his
duty, namely, to consider the proposals in the Iight of the objections. But
that, says counsel, is not the case here -- and | agree.

In those circunstances a suggested test, which counsel for the defendants
adopted and put forward, and with which, as a test, counsel for the plaintiffs
did not quarrel -- although of course he disputed the consequence of applying
test -- is to be found in de Snith's Judicial Review of Adm nistrative Action
nl. After hinting that the |aw m ght have been in a bit of a ness, he
conti nues:

nl (3rd Edn 1973), pp 122, 123

"When Parlianent prescribes the manner or formin which a duty is to be
performed or a power exercised, it seldomlays down what will be the |egal
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consequences of failure to observe its prescriptions.'

That describes the present case. Parlianent has prescribed the manner in which
the duty of giving public notices is to be perforned, but it has not specified
t he consequences of failure. It has not said if the 1968 regul ati ons are not
carried out then the approval is invalid. It has left the result unspecified,
and in those circunstances | go back to M de Snmith, who says n2:

n2 lbid, p 123

"The courts nust therefore fornulate their own criteria for determ ning
whet her the procedural rules are to be regarded as mandatory, in which case
di sobedi ence will render void or voi dabl e what has been done, or as directly, in
whi ch case di sobedience will be treated as an irregularity not affecting the
validity of what has been done (though in sone cases it has been said that there
nmust be "substantial conpliance" with the statutory provisions if the deviation
is to be excused as a nmere irregularity). Judges have Iften stressed the
i mpracticability of specifying exact rules for the assignment of a procedura
provision to the appropriate category. The whol e scope and purpose of the
enact ment nust be consi dered, and one nust assess "the inportance of the
provi sion that has been di sregarded, and the relation of that provision to the
general object intended to be secured by the Act" n3. Furthernore, nuch may
depend upon the particular circunmstances of the case in hand. Although
"nullification is the natural and usual consequence of di sobedience " n4, breach
of procedural or formal rules is |likely to be treated as a nere irregularity if
the departure fromthe terms of the Act is of a trivial nature, or if no
substantial prejudice has been suffered by those for whose benefit the
requi renents were introduced, or if serious public inconveni ence would be caused
by holding themto be mandatory, or if the court is for any reason disinclined
to interfere with the act or decision that is impugned.'’

n3 See Howard v Bodi ngton (1877) 2 PD 203 at 211

n4 Maxwell on the Interpretation of Statutes (11th Edn, 1962), p 364
| accept that test, and applying it, here is an Act which is concerned with the
adm ni stration of education in which, as has been seen in the present case, the
ram fications can be considerable as regards different areas and as regards a
host of children. It would in ny judgnent be |amentable if the carrying out of
t he purposes of the Eudcation Act 1944 as anended were hanpered by a strict
i nsistence on the letter of the 1968 regul ati ons being carried out subject to
the dire penalty of the whole thing being invalid. |In ny judgnment, this is a
case where the regul ations nmust be treated as directory. Both the object and
the terms of the regul ations thenselves seemto ne to support that, and the
consequences of the contrary also seemto nme to require it.

| accept there nust be substantial conpliance with the regulations, and in ny
judgrment there has been. Asking nyself whether any substantial prejudice has

been suffered by those for whose benefit the requirenents were introduced, | am
quite satisfied the answer is No. The plaintiffs having | ost the battle on the
nerits are now fighting a battle purely on the technicalities. | make no

criticism If the 1944 Act is so full of technicalities that the proposals can
be tripped up, the plaintiffs are entitled to do just that. But in my judgnent
this is not an Act where Parliament intended that the technicalities should rule
rather than the spirit of the law. The object of s 13 has been achieved, and in
those circunmstances it seens to ne that it would be quite wong to hold that the
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techni cal defects in conpliance with the regul ations nake the Mnister's
approval invalid.

Counsel for the defendants had an alternative argument. He said even if
there had been breaches, or even serious breaches of the regulations, the only
renedy of the plaintiffs was to apply under s 99(1) of the 1944 Act. That
provi des:

"If the Secretary of State is satisfied either, upon conplaint by any person
or otherwi se, that... the nanagers or governors of any county school or
vol untary school, have failed to discharge any duty inposed upon them by or for
t he purposes of this Act, the Secretary of State may nake an order declaring..
t he managers or governors... to be in default in respect of that duty, and
giving such directions for the purpose of enforcing the execution thereof as
appears to the Secretary of State to be expedi ent; and any such directions shal
be enforceable, on an application nade on behal f of the Secretary of State, by
mandamnus. '

There is clear authority to the effect that when Parlianment has given one
renedy of this sort, then that is the remedy to which aggrieved persons are
confined and they cannot go outside to the courts. |In the present instance, for
exanpl e, conplaint was nade to the Secretary of State, and after consideration
the Secretary of State gave the answer which I have already read, nanely, that
he was not disposed to take any action because he thought, and in ny judgment
rightly thought, that no prejudice had been caused. Counsel for the defendants
admts that s 99 would not save the Secretary of State if in fact there had been
substantial non-conpliance with the order or some gross breach which clearly
amounted to prejudice, even though the Mnister purported under s 99 to take no
action.

In Bradbury v London Borough of Enfield nl an injunction was granted agai nst
a local education authority to restrain it fromgiving effect to proposals
whereby, in breach of a positive obligation inposed by s 31(5) of the London
CGovernment Act 1963, the authority ceased to maintain eight schools. In that
case no notices had been given because the Mnister wongly thought that they
did not have to be given. The Court of Appeal held that notices ought to have
been given Lord Denning MR said n2:

nl [1967] 3 All ER 434, [1967] 1 WR 1311
n2 [1967] 3 All ER at 440, [1967] 1 WR at 1323

"I hold, therefore, in agreenent with the judge, that in regard to the eight
school s, the council intend to "cease to maintain" themand "to establish new
schools within s. 13 of the Act of 1944. They ought, therefore, to have given
public notices of their proposals, so that people could object. On objects
bei ng | odged, the Secretary of State would have to consider them Not till then
could the Secretary of State give his approval. Counsel for the defendant
council submitted to us that the Secretary of State's approval woul d be good,
even though public notices were not served, nor objections considered. | cannot
agree. It isinplicit ins. 13 (3) and (4) that the Secretary of State cannot
approve unl ess he had considered all objections subnmtted to him'

In Bradbury nl there were two distinctions fromthe present case. First, no
notices at all had been served, so there could have been no substantia
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conpliance. Secondly, in Bradbury nl, s 99 of the 1944 Act plainly did not
apply because the requirenent of maintaining the schools and not ceasing to
mai ntain themwas found in the Londong Government Act 1963, and s 99 has no
application to any Act other than the Education Act itself.

nl [1967] 3 All ER 434, [1967] 1 WR 1311

In ny judgrment, if one approaches the present problem on general principles,
the 1968 regul ations are directory and only render void a decision if

substantially there had been no conpliance with the regulations. |If one
approaches the matter under s 99, which can only avail the Mnister if there is
substantial conpliance with the regulations, | amof the opinion that the sane

result is obtained. Under the general law, the Mnister was entitled to find as
he did that the regul ati ons had been substantially conplied with; and under the
particular |law, under s 99, the Mnister was entitled to take no action; and in
either event there is no cause for this court to interfere. Qher cases were
cited to ne, but they do not seemto me to get near the present point which is
peculiarly concerned with regul ati ons where an honest attenpt has been nmade to
carry them out, where substantially they have been carried out, plus further
publicity, and one is left with the bare argunment that the technicalities have
not been conplied with. So that both on the grounds of general approach and on
the grounds of s 99, this action fails.

Even if | had been in favour of the plaintiffs on the strict letter of the
law, | would have felt disinclined to grant any relief in this case. Wat is
sought is a declaration that the approval is invalid and has no | egal effect,
and an injunction restraining the defendants fromcarrying out the proposals.
Counsel for the plaintiffs said that if he satisfied nme that the Mnister's
approval was a nullity, then he was entitled to his order as of right. But a
declaration and an injunction are both fornms of relief which are discretionary,
al t hough di scretion nmust of course be exercised in accordance with principle.

In the present case the plaintiffs del ayed between Novenber 1972, when they
first found out about these defects -- or at |east one or nore of them-- and
Cct ober 1973, when they issued the wit. They knew, one of themwas in fact a
governor of one of the schools, that the prvot of the schene, nanely the
buil di ng of the Mansfield School, was driving ahead. They knew as a fact, and
find, that everything is geared round that school. | have heard evidence that
as one woul d expect the viability of the school depends on an orderly intake
from proper areas at proper ages. That school is due to open on 1st Septenber.
It is going to be the centre of education at the appropriate age in north
Not ti nghamshire. |f the school opens on 1st Septenber, but the pupils from
Wor ksop and Bought on cannot go there, counsel for the plaintiffs say there wll
be no damage suffered, at any rate not to the children of Boughton and Wrksop
who, he says, may be better off where they are. But | have to bear in nind, in
the exercise of ny discretion, that vast suns of nobney have been spent on this

school. It is clearly unsatisfactory that it should operate w thout having
these puplis for the time being. And if | nake a declaration and injunction to
pl ease the plaintiffs, | nust inevitably be naking a declaration and injunction

whi ch | arge nunmbers of parents, those who approve the proposals, consider not to
be in the best interests of their children

There was evidence that in regard to the Boughton and Worksop children, if
there was an injunction in theory that nmerely neant nore notices and two nonths
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to el apse for nore objections, but in practice the educational system bei ng what
it is, and teachers having to be lined up and sent to various places, that would
put the entry of Wirksop and Boughton children back for a whole year -- because
you cannot have children suddenly popping up in Novenber and being fed into what
is a highly conplicated mechani sm

If an injunction and declaration were granted, notices would be put up
obj ections woul d be received, and the Secretary of State would then reconsider
the whole matter. O course, if that happened, he would sit down and clear his
m nd as much as possible and furrow his brow to deci de whether to approve the
proposal s or not. But having regard to what has happened, to the fact that this
objection only applies to these two small areas, to the raison d etre of the
school which has been built at enounbus expense, and to the fact it is not
suggested that any new objections could be presented to himother than those
whi ch were considered sone years ago now, it seens to ne that it would be really
perverse of any Mnister to change his nmnd or disagree with his predecessor
No one can be absolutely certain what a Mnister will do; it is a matter for
him But in considering whether to grant relief in this case, which would
seriously prejudice sone children, | think I nust bear in mnd the
probabilities. The probabilities are that if the plaintiffs succeeded on a
technical ground, it would only avail themfor at npbst a year, and then the
whol e thing would go forward to the prejudice of those who had been del ayed for
a year, and to the prejudice, | think, of the whole educational machine in north
Not t i nghanshire.

It is in nm judgnent partly the plaintiffs' fault things have got to this
pretty pass that here we are, on 31st July, and if a decision is nade in favour
of the plaintiffs it woul d have nost undesirabl e repercussions as from 1st
Septenber. If the wit had been issued earlier this action could have conme on
earlier and before 1st Septenber |oomed so al armngly close.

So that in the present instance, if | had been for the plaintiffs on the
technicalities, or for that matter on the merits, | would not have been di sposed
to grant relief. | would have left it to the Mnister, in the light of ny
judgrment, to decide whether she ought to order any further action or any
post ponenent of the action which is to take place on 1st Septenber. That is an
admnistrative nmatter for her, and | should be very slow to introduce the
swi ngei ng weapon of an injunction, interfering in admnistrative and educati ona
matters of great nmonment by the sl edgehanmer of an injunction which would bring
to a grinding halt all the co-operation fromthese two places which has been
obtained in the course of the |ast few years

In the result, it being agreed that the nmotion shall be treated as the tria
of the action, | dismiss the action

DI SPCSI Tl ON
Moti ons by consent treated as trial of actions. Actions disn ssed
SOLI Cl TORS

Prentis, Seagrove & Co, agents for A E Furniss & Co, Wrksop (for the
plaintiffs); Ellis, Wod, Bickersteth & Hazel (for the defendants).



