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association that no further |icences would be issued until proposed |egislation
controlling private hire cars in force - Council not at liberty to disregard
undertaki ng - Undertaking conpatible with council's statutory duties - Oder
prohi biting council fromacting on resolution until representations by

i nterested persons heard and other matters, including undertaking, considered -
Town Police O auses Act 1847, s 37.

HEADNOTE:

Since 1948 the nunber of |icences for taxi cabs in the city of Liverpool had
been imted to 300 by the licensing authority, Liverpool Corporation. The
corporation derived their |licensing powers fromthe Town Police O auses Act
1847, s 37 a, which applied to hackney carriages. The taxi cab owners wanted
t he nunber of licences to remain at 300 but the taxi cab drivers wanted the
nunmber increased to neet conpetition fromunlicensed private hire cars. |In 1970
the taxi cab owners' association ('the association') took the matter up with the
corporation after |learning that the corporation proposed to increase the nunber
of licences. On 24th july 1970 the town clerk wote to the association's
solicitors saying that no decision on the matter had been taken and that
interested parties would be fully consulted before any decision was taken. That
assurance was reaffirmed by the town clerk in a further letter to the
solicitors, dated 28th Cctober 1970, stating that the associati on would be given
an opportunity to make representations at the appropriate tinme.

a Section 37 is set out at p 592 d and e, post
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In July 1971 the matter of taxi cab licences was considered by a
sub-conmttee of the corporation, before whomthe association were represented
by counsel. The sub-conmittee proposed that an increase above the existing 300
i cences should be nade by thw issue of 50 licences in 1972 and a further 100
licences in 1973, and that after 1st January 1974 no limtation should be pl aced
on the nunber of licences issued. The sub-comittee's proposals were considered
by the city council on 4th August 1971, and the city council resolved to approve
t he proposals subject to further consideration of the proposals for unlimted
licences after 1st January 1974.

At the city council meeting of 4th August, however, the chairman of the
subcomittee gave an undertaking that no |icences additional to the existing 300
licences would be issued until proposed legislation to control private hire cars
had conme into force. The chairman's undertaking was put into witing in a
letter dated 11th August, fromthe town clerk to the solicitors for the
associ ation. The proposed | egislation was expected to cone into force early in
1973.

It appeared that the corporation were then advised that the chairman's
undert aki ng was unlawful and that the corporai on were not bound by it.
Accordingly, the sub-comittee nmet again on 16th Novenber and, w thout inform ng
t he association, put forward new proposals for the increase of |icences, nanely,
that from 1st January 1972 a further 50 |icences would be issued in additio to
the exising 300 licences; that from 1st July 1972 50 nore |icences woul d be
i ssuded, and that from 1st April 1973 there would be no linmt on the issue of
licences. The association were not officially told of those proposals but got
to hear of themindirectly. They asked for a further hearing at which they
could be represented, and if there were any new facts. On 7th Decenber 1971
the day before the subcomrittee's proposals were to be considered by its parent
conmittee, the town clerk replied by letter to the association that there were
no new material facts but that if the owners were aware of any new natters they
should Il et the town clerk have details of themby return of post. It was
i npossible for the association to reply before the neeting of the parent
conmittee on 8th Decenber; at that neeting the parent comittee confirned their
sub-conmittee's proposals. On 22nd Decenber the city council nmet and al so
adopted the sub-committee's proposals of 16th Novenber, resolving to increase
t he nunber of licences in accordance with those proposals. The city counci
rescinded their earlier resolution of 4th August.

The council's resolution of 22nd Decenber 1971 was contrary to the
undert aki ng given by the chairman of the sub-committee on 4th August and
repeated in the letter of 11th August. The association applied to the
Divisional Court ex parte for orders of prohibition, mandanus and certiorar
agai nst Liverpool Corporation. The Divisional Court refused the application
On appeal, notice was served on the corporati on who were heard in argunent.

Held - (1) The association were entitled to relief against the corporation
for the followi ng reasons --

(i) The corporation in considering applications for hackney carriage |icences
under the 1847 Act were under a duty, in exercising that admnistrative
function, to act fairly; the court was concerned to see that the policy adopted
by the corporation with regard to |icences was adopted after due and fair regard
to all the conflicting interests, for even where the corporation's function was
adnmi ni strative the court would not hesitate to intervene if it was necessary to
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secure fairness. The duty to act fairly neant that the corporation should be
ready to hear persons or bodies whose interests were affected which included the
association. Further, it meant that the corporation were not at liberty to

di sregard the undertaki ng given by the chairman of the sub-comittee, a any rate
not until they had given due and proper consideration to the representations of
all those interested, and even then (per Lord Denning MR) only if they were
satisfied that the public interest required departing fromthe undertaking. For
so long as the undertaking was conpatible with the corporation's statutory duty,
as the undertaking in question was, the corporation nmust honour it (see p 594 a
toeand g h, p 596 btodand gtoj and p 597 a to ¢ and g, post); dictum of
Sankey J in R v Brighton Corpn, ex parte Thomas Tilling Ltd (1916) 85 LJKB at
1555 applied; dictumof the Earl of Birkenhead in Birkdale District Electric
Supply Co Ltd v Southport Corpn [1926] AC at 364 and WIlliam Cory & Sons Ltd v
London Corpn [1951] 2 Al ER 85 consi dered.

(ii) Accordingly, the corporation had acted wongly at the nmeetings in
Novermber and Decenmber 1971 of their sub-committee, the parent comittee and the
city council, for at those neetings they had taken decisions wi thout giving he
associ ati on an opportunity of being heard, and had broken the undertaking given
to the association by the letter of 11th August 1971 wi thout any sufficient
cause or excuse (see p 594 j, p 597 f and p 598 h and j, post).

(iii) The association were persons aggrieved because they were persons whose
interests mght be prejudicially affected by what had taken place and who had a
genui ne gri evance because sonet hing had been done which affected them The
associ ation therefore had a | ocus standi to apply for relief (see p 595 a and b
p 597 f and p 598 h and j, post); Attorney-Ceneral of the Ganbia v MJie [1961]
2 All ER 504 and dictumof Lord Denning MR in Maurice v London County Counci
[1964] 1 Al ER at 782 appli ed.

(2) It was sufficient to grant an order prohibiting the corporation, their
conmittee and sub-conmittee, fromacting on the resolutions of 16th Novenber,
8th and 22nd Decenber 1971, and in particular fromgranting, pursuant to the
Town Police Clause Act 1847, any further |licences additional to the existing 300
licences, without first hearing any representations by interested persons
i ncluding the association and any other relevant matters including the
undert aki ng given by the chairman of the sub-committee. That would nean that
the corporation could ook at the matter afresh, hearing all interested parties,
bef ore they concl uded what was the right policy to adopt regardi ng the issue of
licences. The relief granted would assist the corporation to performits
statutory duties (see p 595 b to d, p 596 g, p 597 f and g, p 598 j and p 599 a,
post) .

NOTES:

For the licensing of hackney carriages, see 33 Hal sbury's Laws (3rd Edn) 792,
793, para 1359, and for cases on the subject, see 45 Digest (Repl) 153-155,
601- 613.

For nodification or waiver of its powers by a corporation, see 9 Hal sbhury's
Laws (3rd Edn) 65, para 132.

For the circunstances in which an order of prohibition will be granted, see
11 Hal sbury's Laws (3rd Edn) 114-124, paras. 213-229.

For the Town Police O auses Act 1847, s 37, see 28 Hal sbury's Statutes (3rd
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I NTRODUCTI ON

Appeal . This was an appeal by the Liverpool Taxi Fleet Qperators
Associ ation and the Liverpool Taxi Oaners' Association, the applicants, whereby
t hey sought an order that the decision of the Divisional Court (Lord Wdgery CJ,
Phillinmore LJ and Lawson J) dated 21st January 1972, refusing the applicants
| eave to apply for orders of prohibition, mandans and certiorari agai nst
Li ver pool Corporation, be set aside and reversed, and that the applicants should
be granted |l eave to apply for the orders. The facts are set out in the judgnent
of Lord Denning MR

COUNSEL :

C E F Janmes for the applicants. M Mrland for Liverpool Corporation
PANEL: LORD DENNI NG MR, ROSKILL LJ AND SI R GORDON W LLMER
JUDGVENTBY-1: LORD DENNI NG MR

JUDGVENT- 1:

LORD DENNI NG MR- This case concerns the number of taxi cabs on the streets
of Liverpool. Since 1948 Liverpool Corporation have linited the nunber of tax
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cabs to 300. The taxi cab owners want it to remain at 300. But the taxi cab
drivers want the nunbers increased. They point out that in recent years a great
nunmber of private hire cars have cone on to the streets. These private hire
cars are not licensed. There is no control over them These vehicles do not
have to cone up to any required standard. The taxi drivers feel that they are
t aki ng cust om whi ch should belong to them The nischief is such that Liverpoo
Corporation are promising a Bill before Parlianent to bring these private hire
cars under control. In addition Liverpool Corporation have passed a resolution
to increase the nunber of taxi cabs. The owners seek to prohibit themfrom
doi ng so. They say the corporation passed the resolution without hearing their
case properly and contrary to an undert aking.

To consider the question, | must first state the jurisdiction of Liverpoo
Corporation. They are the licensing authority for taxi cabs in the city. They
derive their powers fromthe Town Police Cl auses Act 1847 which applies to
hackney carriages. There were horse drawn carriages in those days, but now they
are nmotor driven. Section 37 provides:

' The conmi ssioners may fromtine to tine license to ply for hire within the
prescribed distance, or if no distance is prescribed, within five mles fromthe
CGeneral Post Ofice of the city, town, or place to which the special Act refers,
(which in that case shall be deemed the prescribed distance,) such nunber of
hackney coaches or carriages of any kind or description adapted to the carriage
of persons as they think fit.’

By s 43 a licence was to be in force for one year only. That Act was expl ai ned
by Lord Goddard CJ in Rv Wynouth Corpn, ex parte Teletax (Wynouth) Ltd nl

nl [1947] KB 583 at 589, cf [1947] 1 All ER 799 at 780

"It al so seens reasonably clear that what Parlianment had in mind was that it
was desirable that the conm ssioners should be able to control the nunber of
carriages which plied for hire in a given area, and should also be entitled to
prescribe the kind and the description of the carriages... | have no doubt
they... certainly could take into consideration the nunber of cabs which were
already licensed, so that there would not be an undue nunber or, on the other
hand, if they found there were not enough for the reasonable requirenments of the
public, they would be able to license nmore fromtinme to time as they thought
fit.'

The licence is a licence for the vehicle. It is not a licence for the owner or
the driver. Accordingly the owner of a vehicle can transfer his vehicle during
the year to a buyer. The buyer can use it under the licence for the rest of the
year. \When the owner applies for the licence to be renewed for another year

the corporation can take into consideration not only the then proprietor, but

al so any new applicant. W were referred to an unreported case on that point: R
v Sout hanpton Corpn, ex parte Lankford n2.

n2 (27th Cctober 1960) unreported

In the mddle of 1970, when the owners heard that the corporation proposed to
i ncrease the nunber of taxi cabs, their association took up the matter. On 24th
July 1970 the town clerk of Liverpool wote to the solicitors for the tax
owners' associ ation, saying:

'No decision has been taken on the nunber of hackney carriage plates and,
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bef ore any such deci si on was taken, you have ny assurance that interested
parties would be fully consulted.’
That was re-affirnmed on 28th Cctober 1970 when the town clerk wote:

"I have no doubt that your clients will be given an opportunity to nake
representations, at the appropriate tine, should they wish to do so.'
In July 1971 the matter was considered by a special sub-conmittee of the
Envi ronnental Health and Protection Committee of the corporation. The taxi cab
owners were represented by counsel. The sub-conmittee reconmended an i ncrease
above 300 hackney carriage licences, to this extent; there should be 50 nore
licences in the year beginning in January 1972 (rmaki ng 350) and a further 100
Iicences in the year begi nning January 1973 (nmaking 450), and thereafter an
unlimted number. On 4th August that recommendati on canme up for consideration
by the city council thenselves. The minutes were approved subject to sone
matters being sent back. In addition the chairman of the sub-conmittee gave an
undert aki ng of 11th August (which was put into witing by the tow clerk in a
latter):

' The Chairman of the [sub-conmittee] gave an undertaking in Council that no
plates in addition to the existing 300 woul d be issued until the proposed
| egi sl ati on had been enacted and had cone into force.'
After the nmeeting the chairman of the sub-committee, Al derman Craine, cane out
to the representatives of the taxi cab proprietors. The treasurer of the
associ ati on asked:

"Is it right Alderman Craine that no licences will be issued until
| egislation controlling private hire vehicles is in force?
The aldernan replied: 'l have just stated that publicly. | have just nmade an

announcenent to that effect.’

So there was a cl ear undertaking, nanely, no nore than 300 |icences until the
| egi sl ati on about private hire cabs was in force. It was expected that the Bil
woul d be introduced towards the end of 1971, passed in 1972 and in force early
in 1973. So things should have rested there until 1973. But not a bit of
it.Behind the scenes the corporation seemto have been advi sed that that
undert aki ng was not |awful and they ought not to hold thensel ves bound by it.
So, without a word to the taxi cab owners or their association, the special
sub-conmittee net on 16th Novenber 1971; they rescinded the earlier resolution
and put forward a new reconmendation, nanely, that from 1st January 1972 a
further 50 |licences would be issued bringing the total to 350; and that from 1st
July 1972 a further 50, bringing the total to 400; and no limt from 1lst Apri
1973.

The association got indirectly to hear of that reconmendati on. (They were
never told officially.) So their solicitors asked for a further hearing. They
asked if there were any new facts and requested that their clients should be
gi ven an opportunity of making further representations. On 7th Decenber 1971
the town clerk replied:

"There are no new inportant material facts... |If there are any such new
matters of which you yourselves have becone aware, please |let ne have details of
them by return.'

The neeting was to be on the next day, 8th Decenmber. So it was quite inpossible
for the owners to make any reply by return

On 8th Decenber the Environnental Health and Protection Conmittee net. They
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confirmed the sub-conmittee. On 22nd Decenber the city council net. They
confirmed the comm ttee and adopted the recommendati on. The result was that the
corporation resolved to increase the nunber from 300 to 350 from 1st January to
July 1972, and to 400 from 1st July 1972; and after 1st April 1973 unlimted.
That was quite contrary to the undertaki ng which had been nost explicitly given
in August. On getting to know of this, the taxi cab owners noved the Divisiona
Court ex parte for orders of prohibition and certiorari. The Divisional Court
refused the application. W desired to hear the corporation. So notice was
served on them W have had the full argunent before us today.

First I would say this: when the corporation consider applications for
i cences under the Town Police C auses Act 1847 they are under a duty to act
fairly. This neans that they should be ready to hear, not only the particular
applicant, but also any other persons or bodi es whose interests are affected.
In Rv Brighton Corpn, ex parte Thomas Tilling Ltd n3 Sankey J sai d:

n3 (1916) 85 LJKB 1552 at 1555

' Persons who are called upon to exercise the functions of granting |icences
for carriages and omi buses are, to a great extent, exercising judicial
functions; and although they are not bound by the strict rules of evidence and
procedure observed in a Court of |law, they are bound to act judicially. It is
their duty to hear and determi ne according to |l aw, and they must bring to that
task a fair and unbiased nind."'

It is perhaps putting it alittle high to say they are exercising judicial
functions. They nmay be said to be exercising an adninistrative function. But
even so, in our nodern approach, they nust act fairly; and the court will see
that they do so.

To apply that principle here: suppose the corporation proposed to reduce the
nunber of taxi cabs from300 to 200, it would be their duty to hear the tax
owners' associ ation, because their nenbers would be greatly affected. They
woul d certainly be persons aggrieved. Likew se suppose the corporation propose
to increase the nunber of taxi cabs from 300 to 350 or 400 or nore; it is the
duty of the corporation to hear those affected before com ng to a decision
adverse to their interests. The town clerk of Liverpool was quite aware of this
and acted accordingly. His letters of 24th July 1970 and 28th COctober 1970 were
perfectly proper.

The other thing I would say is that the corporation were not at liberty to
di sregard their undertaking. They were bound by it so long as it was not in
conflict with their statutory duty. It is said that a corporation cannot
contract itself out of its statutory duties. 1In Birkdale District Electric
Supply Co Ltd v Southport Corpn n4 the Earl of Birkenhead said that it was --

n4 [1926] AC 355 at 364

"a well established principle of law, that if a person or public body is
entrusted by the Legislature with certain powers and duties expressly or
inmpliedly for public purposes, those persons or bodi es cannot divest thensel ves
of these powers and duties. They cannot enter into any contract or take any
action inconpatible with the due exercise of their powers or the discharge of
their duties.'

But that principle does not nman that a corporation can give an undertaki ng and
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break it as they please. So long as the perfornance of the undertaking is
conpatible with their public duty, they nmust honour it. And | should have

t hought that this undertaking was so conpatible. At any rate they ought not to
depart fromit except after the nobst serious considerati on and hearing what the
other party has to say; and then only if they are satisfied that the overridi ng
public interest requires it. The public interest may be better served by
honouring their undertaking than by breaking it. This is just such a case. It
is better to hold the corporation to their undertaking than to allow themto
break it. Just as it was in Robertson v Mnister of Pensions n5 and Lever
(Finance) Ltd v Westm nster Corpn n6.

n5 [1948] 2 Al ER 767, [1949] 1 KB 227

n6é [1970] 3 Al ER 496, [1971] 1 B 222

Applying these principles, it seenms to ne that the corporation acted wongly
at their neetings in Novenber and Decenber 1971. |In the first place, they took
deci sions w thout giving the owners' association an opportunity of being heard.
In the second place, they broke their undertaking w thout any sufficient cause

or excuse.

The taxi cab owners' association cone to this court for relief and | think we

should give it to them The wits of prohibition and certiorari lie on behalf
of any person who is a 'person aggrieved' , and that includes any person whose
interests nay be prejudicially affected by what is taking place. |t does not

i nclude a nere busybody who is interfering in things which do not concern him
but it includes any person who has a genuine grievance because sonethi ng has
been done or nay be done which affects him see Attorney-General of the Ganbia v
N Jie n7 and Maurice v London County Council n8. The taxi cab owners
associ ati on here have certainly a locus standi to apply for relief.

n7 [1961] 2 Al ER 504, [1961] AC 617
n8 [1964] 1 AIl ER 779 at 782, [1964] 2 (B 362 at 378, per Lord Denning MR

We have considered what the actual relief should be. On the whole we think
it is sufficient inthis case to let prohibition issue. The order should
prohi bit the corporation or their conmttee or sub-commttee fromacting on the
resol uti ons of 16th Novenber 1971, 8th Decenmber 1971 and 22nd Decenber 1971; in
particular, fromgranting any further nunber of Iicences pursuant to s 37 of the
Town Police Clauses Act 1847 over and above the 300 currently existing, wthout
first hearing any representati ons which nmay be made by or on behalf of any
persons interested therein, including the applicants in this case and any ot her
matters rel evant thereto, including the undertaking recorded in the town clerk's
letter of 11th August 1971. If prohibition goes in those ternms, it neans that
the relevant committees, sub-committees and the corporation thensel ves, can | ook
at the natter afresh. They will hear all those interested and cone to a right
conclusion as to what is to be done about the nunber of taxi cabs on the streets
of Liverpool

I would say that the trouble has arisen because the corporation was advi sed
that this undertaking was not binding on them whereas it certinly was binding
unl ess overridden by sone inperative public interest. | amsure that al
concerend have been acting as best they can; but neverthel ess prohibition in ny
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vi ew shoul d i ssue so as to prevent the corporation conmittee acting on those
resol utions.

JUDGMVENTBY-2: ROSKI LL LJ.

JUDGVENT- 2:

ROSKI LL LJ. Lord Denning MR has read the undertaking as it was given by the
town clerk's letter of 11th August 1971, and as it is recorded in the affidavit
of M Lynch, the treasurer of the second of the associations who are the
applicants on this motion. Although there were two undertakings, they were in
substance identical and their giving is not disputed. Nor is it disputed that
t he passing by the Liverpool Corporation of the resolution of 22nd Decenber 1971
was in flagrant contradiction of the undertaking which was given both in counci
and privately. Thus the issue arises: can the appliants enforce that
undertaking before this court, or is it to be treated as of no effect? Although
admttedly given, is it to be ignored and treated as a promise in no way binding
on himwho gave it or the local authority on whose behalf and w th whose
authority it was given? The applicants seek orders of prohibition, mandanmus and
certiorari. For ny part | see no ground for allow ng an order of certiorari to
go. The resolution of 22nd Decenber is not suggested to have been ultra vires.
Mor eover, now to quash it, as Lord Denning MR has pointed out, causes
difficulties inrelation to the earlier resolution of 4th August, which was
resci nded by the resolution conplained of. Nor can | see any ground for an
order of mandanus, for | see no failure by Liverpool Corporation to exercise a
power which it is required by Parlianent to exercise. It seens to ne that if
any redress can be given, it nmust be redress by way of an order of prohibition
The applicants have not sought relief, as perhaps they m ght have done, by way
of injunction or declaration

It has been said by counsel on behalf of the corporation that the undertaking
gi ven by Al derman Crai ne does not bind the council. He has sought to persuade
this court that that is so because to oblige the council now to honour that
undertaki ng would be to fetter the corporation's freedomof action in the
performance of its statutory duty to consider other applications for |icences
after the respective dates nentioned in the resolution of 22nd Decenber 1971
It is said that the corporation having |awfully passed that resolution, no prior
undert aki ng, however clearly given, however nmuch in conflict with the
resol ution, can be allowed to stand in the way of inplenmenting that resolution
It is said that this court should refuse to grant the relief clained because the
court is under as great a duty to protect the interests of possible future
licensees as to protect the interests of those who at present hold a nmonopoly of

the existing licences. For ny part, | do not think this court is under any duty
to protect the interests of either rival group of |licensees or woul d-be
l[icensees. |Its duty is to see that in dealing with the conflicting interests

the council acts fairly between them It is for the council and not for this
court to determ ne what the future policy should be in relation to the nunber of
taxi licences which are to be issued in the city of Liverpool. It is not for
this court to consider population growhs or falls or the extent of the denand
for taxis within or without the city or whether there should be nore |icences
issued in the future than in the past or whether the present grave unenpl oynent
position on Merseyside is a relevant consideration. Al those are matters for
the council. This court is concerned to see that whatever policy the
corporation adopts is adopted after due and fair regard to all the conflicting
interests. The power of the court to intervene is not Iimted, as once was
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t hought, to those cases where the function in question is judicial or

guasi -judicial. The nodern cases show that this court will intervene nore
widely than in the past. Even where the function is said to be administrative,
the court will not hesitate to intervene in a suitable case if it is necessary
in order to secure fairness. It has been said by counsel for the corporation
that there is no precedent for this court to intervene and enforce an

undert aki ng which he clains to be of no legal effect and thus prevent the
council giving effect to delegated |egislation of the validity of which there is
no doubt. For ny part, | amnot prepared to be deterred by the absence of
precedent if in principle the case is one in which the court should interfere.
The I ong legal history of the former prerogative wits and of their nodern
counterparts, the orders of prohibition, nandanus and certiorari shows that
their application has always been flexible as the need for their use in
differing social conditions down the centuries had changed. [If | thought that
the effect of granting to the applicants the relief sought was to prevent the
council validly using those powers which Parlianent has conferred onit, | would
refuse relief. But that is not the present case. It seens to me that the
relief claimed will in the end, as counsel for the corporation in effect
ultimately conceded, assist the council to performrather than inhibit the
performance of its statutory duties. Lord Denning MR has referred to Brikdal e
District Electric Supply Co Ltd v Southport Corpn n9. The decision of this
court in WlliamCory & Sons Ltd v London Corpn nl0 shows that a | oca

aut hority, such as the council, cannot contractually fetter the performance of
its statutory duties. But the present is not such a case. The principle
applicable is plain. In matters of this kind, such as the granting of |icences
to hackney carriages, the local authority concerned is required to act fairly,
as well as, as Lord Denning MR has said, in a quasi-judicial capacity. It has
been said that the council and its relevant comittee and sub-conmittee were
never under any duty to hear any representations fromthe applicants. That may
or may not be correct. In the Iight of what has happened, | do not think it
necessary to express any opinion on that question. The relevant sub-conmmittee
had t he advant age of hearing representati ons made on behal f of the applicants.
Subsequently, having heard those representations, they nmade the recommendati on
which led up to the resolution of 4th August 1971 as well as, of course, to the
undert aki ng of the breach of which complaint is made. It seenms to ne,
therefore, that nowto allow the council to resile fromthat undertaking without
notice to and representations fromthe applicants is to condone unfairness in a
case where the duty was to act fairly. To stop tenmporarily action on the

resol ution of 22nd Decenber 1971 is not in any way to perpetuate that
undert aki ng; nor should it enbarrass the council in carrying out its statutory
duties. The council must make up its own mind what policy it wi shes to follow
but before doing so it nust act fairly to all concerned, to present |icensees
and to future licensees and to others also who nmay be interested. 1In the end it
may adhere to its present policy or it may not; but in nmy viewthis court should
not allow the undertaking given by Al derman Craine on 4th August and repeated by
the town clerk with the council's authority in the letter of 11th August to be
set at naught. The council can at sone future date, if it w shes, depart from
that undertaking; but if it does so, it nmust do so after due and proper

consi deration of the representations of all those interested. | am not

per suaded that any such due and proper consideration has yet been given. On the
contrary, the evidence before this court shows that the passing of the

resol ution of 22nd Decenber was -- as | have said -- a flagrant breach of the
undertaking. Whilst | nake no criticism | think it right to draw attention to
the fact that the minutes of the neeting of the rel evant sub-comrittee on 16th
Novenber 1971 show that one nenber of the council who was a nenmber of the
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Envi ronnental Health and Protecti on Committee, although not a nenber of that
sub-conmttee, attended that neeting of the sub-conmttee. The earlier mnutes
of the neeting of the council on 4th August show that that same gentl enman had
unsuccessfully noved an anendnent to the resolution of that date adverse to the
interests of the applicants. It may well be that there was no reason why he
shoul d not have been present at the sub-comittee on 16th Novenber of the
happeni ng of which the applicants were unaware; but the fact that he was there
per haps | ends some support to their submission that their interests were not
properly taken into account at that neeting. | have great hesitation in
differing fromthe Divisional Court which included on this occasion both Lord
Wdgery CJ and Phillinore LJ; but they did not have the opportunity of hearing
the full argunent of which we have had the benefit. For the reasons | have
given as well as those given by Lord Denning MR | agree that orders of
certiorari and mandanus shoul d be refused, but that an order of prohibition
shoul d issue in the ternms Lord Denning MR has suggested. | would accordingly
grant this application.

n9 [1926] AC 355
n10 [1951] 2 Al ER 85, [1951] 2 KB 476

JUDGMVENTBY-3: SI R GORDON W LLMER

JUDGVENT- 3:

SIR GORDON W LLMER. | have reached the same conclusion, and | agree with the
ternms of the order proposed by Lord Denning MR | confess that, as | have
listened to the story of what happened in this case, | have not found the

behavi our of Liverpool Corporation particularly attractive. W are not, of
course, concerned with the question of how many taxi cabs there ought to be in
Liverpool. That is a matter of policy, the decision of which is entrusted to
the corporation as the local authority. The objection here is to the method

whi ch was adopted, or sought to be adopted, in franming the corporation's policy
with regard to the nunber of taxi cabs. The applicants, who represent the owners
of the existing licensed taxi cabs operating in the city of Liverpool, are of
necessity persons who are vitally interested in that policy.During the year 1970
they received repeated assurances that they would be consulted with regard to

t he nunber of licences to be allowed. Moreover, follow ng the publication of

t he proposed resolution by the special sub-comrittee in March or April 1971

they were specifically invited to make any representati ons they desired to nmake
about the proposed resolution. As a result, they did have the opportunity of
appeari ng by counsel and naking representations in July 1971

So far, so good. The applicants at that date could have no possible ground
of conpl ai nt agai nst the procedure adopted. The special sub-committee before
whom counsel appeared reached certain conclusions, which were | ater adopted by
the full comrittee and eventually by the city council at its neeting on 4th
August 1971. Again | need not go into the nerits of the policy which was
decided on; that is not a matter for this court. But it was acconpani ed by an
undertaki ng publicly given by the chairman of the special sub-conmittee, the
ternms of which Lord Denning MR has already read. That undertaki ng was repeated
inthe town clerk's letter of 11th August to the applicants' solicitors.
Naturally, followi ng that, the applicants thought, and were entitled to think
that if there were to be any further change of policy, they would be anpbngst the
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first people to be consulted and invited to make representations. They were,
therefore, naturally surprised to learn that this same sub-conmttee had nmet on
16t h Novenber 1971, and wi thout notice to them had recommended what anmpunted to
an inportant change of policy which it could be expected would result in a very
| arge increase in the nunber of licences to be issued for taxi cabs in the city
of Liverpool. About this they were obviously very concerned, and wote to the
town clerk to protest at such a decision having been arrived at w thout any
consultation with them or without their having been given the opportunity to
make representations. They received in answer a letter fromthe town clerk of
7th Decenber 1971, which in effect said things. First, it said that:

' The Special Sub-Comittee and the parent Committee are indeed reconsidering
the matter on the basis of the information which they then had. There are no
new i nportant material facts.'

Secondly, the letter continued:

"I amsure that the Council would not want to deprive your clients of the
opportunity of drawing attention to any new i nportant material facts of which
you yoursel ves may now be aware.|f there are any such new matters of which you
your sel ves have beconme aware, please let nme have details of themby return.’
As Lord Denning MR has pointed out, the applicants were being asked to let the
town clerk have details of any new naterial facts by return of post -- not a
very practical suggestion.

| venture to criticise that letter in tw respects. First, the statenent
that the special sub-committee were 'reconsidering’ the matter strikes ne as
somet hing less than candid, in view of the fact that the special sub-conmittee
had al ready on 16th Novenber 1971 reached its decision. The second thing to
which | draw attention is the fact that, as the letter states, the proposal was
to rescind the previous resolution, although there were no new i nport ant
material facts. As | have already pointed out, the letter invited the
applicants to informthe town clerk if they had 'any new inportant nateria
facts' of which they were aware. It seens to nme that that request hardly net
t he applicants' objection, which was that, w thout having consulted them the
sub-conmttee had sought to reverse its previous decision in the absence of 'any
new material facts', which was the whole point of their objection. As a natter
of history, the new resolution by the special sub-committee was duly adopted by
the full conmmittee and eventually by the city council at its neeting on 22nd
Decenber 1971.

As has been pointed out by Lord Denning MR what is now sought to be done can
only be regarded as being in flat defiance of the undertaking publicly given by
the chairman of the sub-committee at the nmeeting of the city council, and
repeated privately to the applicants through the town clerk's letter. It seens
to ne that in these very special circunstances, having regard to the history of
how this matter had been dealt with in the past, and having regard especially to
the giving of the undertaking, the applicants are justified in regarding
t hensel ves as 'aggrieved by what | can only describe as unfair treatnent on the
part of Liverpool Corporation. Accordingly, it seems to ne that this is indeed
a proper case in which this court can and should interfere, in order to ensure
that a decision should be arrived at only after fair discussion and after
hearing all proper representations of the parties interested. | share the hope
expressed by Lord Denning MR that this will give the corporation an opportunity
of tackling the problemafresh, and arriving at a fair conclusion after hearing
all interested parties.
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DI SPCSI TI ON:
Order of prohibition granted.
SOLI Cl TORS:

Mar kbys, agents for Layton & Co, Liverpool (for the applicants); Cree,
Codfrey & Wod, agents for S Holmes, Town O erk, Liverpool.



