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HEADNOTE:

In 1984 the applicants, a conmpany incorporated in the United States which had
for a number of years inported into the United Kingdom porti on-packaged ora
snuff, had discussions with various Government departnents about the possibility
of building a factory in Scotland for the manufacture of their product.
Fol |l owi ng the receipt of advice fromthe Conmittee on Carcinogenicity of
Chemicals in Food, Consumer Products and the Environnment, set up in 1977 to
provide the Secretary of State for Health with expert advice, the Governnent
negotiated with the applicants an agreenent whereby the applicants undertook not
to market their oral snuff to persons under the age of 18. The factory was
opened in 1985 and, on 6 June 1986, the agreenment was revised to include a
requi renent that the applicants included with their product a warning of the
i nherent risk to health fromthe use of oral snuff. On 17 June, unknown to the
applicants, the committee advised the Secretary of State to ban oral snuff. In
February 1988, the Secretary of State announced that he proposed to nake
regul ati ons under section 11 of the Consuner Protection Act 1987 banning ora
snuff and on the sane day the applicants were invited to nmake representations.
The applicants asked for the evidence relied upon by the Government in deciding
to ban oral snuff and they were given a list of relevant references but it was
not until they had nmade their representations that they were told that the
proposed ban was based, inter alia, on the committee's advice. The applicants
conplained to the Secretary of State about the way they had been treated. The
Secretary of State replied that the substantive advice had been given by the
conmittee in 1984, that the conmittee had kept the matter under review and in
1986 t hey had reconmended that oral snuff be banned but he was not willing to
di scl ose the text of the advice given by the nmenbers of the conmittee as they
were his professional advisers and the applicants had already been told the gist
of that advice. The Oral Snuff (Safety) Regul ati ons 1989 banning oral snuff were
| ai d before Parlianent and came into force on 13 March 1990.
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On the applicants seeking judicial review and, inter alia, an order of
certiorari to quash the Regul ations: -

nl Consunmer Protection Act 1987, s. 10: see post, p. 361B-F
S. 11: see post, pp. 361G 362B

Hel d, (1) that the provisions of the Consunmer Protection Act 1987 applied to
bot h defective goods and those intrinsically dangerous in that in their use
there was a risk of personal injury or death; that the Secretary of State had
power under section 11 of the Act to mmke regul ations controlling specific
t obacco products notw t hstandi ng the excl usion of tobacco fromthe provisions of
section 10 of the Act giving general protection to consuners; and that,
accordingly, the Regulations were intra vires the Act (post, pp. 365A-E, F-G
372B)

(2) That, although the risk of using oral snuff was not so great as snoking
t obacco, the banning of the lesser risk did not conflict with the principle of
proportionality and the nmaking of the Regul ati ons was not so disproportionate to
the risk as to render the Secretary of State's decision to make the Regul ations
irrational; that further the Regulations did not conflict with Comunity |aw on
intra-community trade since the Regulations cane within article 36 of the E. E. C
Treaty as being for the protection of public health (post, pp. 366F-367C, F-H
372B).

(3) That the exercise of discretion by the Secretary of State to ban ora
snuff in the public interest could not be fettered by any noral obligation owed
to the applicants; and that, therefore, the applicants could not rely on a
legitimate expectation that if they performed their obligations under the
agreenment to control the sales of their product, the Secretary of State would
permt their operation to continue (post, pp. 369F-G 372F-H)

But (4) granting the application, that the Secretary of State had a duty
under section 11(5) of the Act of 1987 to consult the applicants before making
t he Regul ations and, having regard to the history of the Governnent's dealing
with the applicants and the very serious effect the Regul ations had on the
applicants' comercial undertaking, fairness required that the applicants be
informed of the matters which had caused the committee to re-evaluate the risk
to health in the use of oral snuff; that the advice of independent experts was
not to be treated as if it were confidential advice given to the mnister by
civil servants; and that, since the Secretary of State had neither disclosed nor
gi ven the applicants an opportunity to make representati ons on the expert advice
he had recei ved before the enactnment of the Regul ations, the Regul ati ons woul d
be quashed (post, pp. 369H 370A, B-E, 371F-H, 372H 373B, 376D Q.

| NTRODUCTI ON
APPL| CATION for judicial review.

By an application dated 13 February 1990, the applicants, United States
Tobacco International Inc., applied for judicial review of the decision of the
Secretary of State for Health dated 13 Decenber 1989 to nake the Oral Snuff
(Safety) Regul ati ons 1989 prohibiting persons from supplying, offering to
supply, agreeing to supply, exposing for supply, or possessing for supply any
oral snuff. The applicant sought (1) a declaration that by naking the
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Regul ations, the Secretary of State had acted ultra vires his powers under the
Consumer Protection Act 1987 and unlawfully; (2) certiorari to quash the
decision to nake the Regul ations; (3) certiorari to quash the Regul ations; (4)
an inquiry as to the damages incurred by the applicants and an order for the
Secretary of State to pay those damages; and (5) a declaration that the

Regul ations, on their proper construction, did not prohibit the supply to
persons outside the United Kingdom of oral snuff nanufactured or packaged in the
United Ki ngdom

The facts are set out in the judgment of Taylor L.J.

COUNSEL:

M chael Beloff Q C., Stuart |Isaacs and David Pannick for the applicants.
Section 11 of the Consumer Protection Act 1987 does not enpower the Secretary of
State to make regul ati ons prohibiting the supply of a product because of its
intrinsic characteristics. Section 11 only gives the Secretary of State power to
make regul ati ons prohibiting the use of products which are unsafe because of the
manner in which they have been manufactured or presented to the consunmer. He
must use his discretion under the section "to promote the policy and objects of
the Act:" see Padfield v. Mnister of Agriculture, Fisheries and Food [1968]

A.C. 997, 1030 and Reg. v. Tower Ham ets London Borough Council, Ex parte
Chet ni k Devel opnents Ltd. [1988] A.C. 858, 872. The purpose of the Act is to
protect consuners from defective products, not to pronote public health in
gener al

The purpose of the general safety requirement in section 10 was explained in
the White Paper which preceded the Act, The Safety of Goods (1984) (Cmd. 9302).
As to reliance on a Wiite Paper, see Black-C awson International Ltd. v.
Papi er wer ke \Wal dhof - Aschaf fenburg A G [1975] A.C. 591, 614, 629, 638 and Duke
v. Reliance Systens Ltd. [1988] A C. 618, 631

If, however, the Act of 1987 does confer on the Secretary of State power to
ban tobacco products, he nmust not, in the exercise of the power, have acted
irrationally, i.e. in a manner in which no reasonable Secretary of State would
act: see Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation
[1948] 1 K. B. 223 and Council of G vil Service Unions v. Mnister for the Gvi
Service [1985] A C. 374. \Wednesburyreasonabl eness requires the Secretary of
State not to act disproportionately. The neans used by hi m nust be proportionate
to

the aimin view, having regard to less drastic alternatives which are open to
him Council of Cvil Service Unions v. Mnister for the Cvil Service [1985]
A.C. 374; Reg. v. Secretary of State for Transport, Ex parte Pegasus Hol di ngs
(London) Ltd. [1988] 1 WL.R 990, 1001 and Reg. v. Secretary of State for the
Hone Department, Ex parte Brind [1991] 1 A.C. 696, 721. The principle of
proportionality is of especial inportance where one of the grounds of challenge
to the Secretary of State's decision arises under Cormunity |aw. see Thomas V.
Chi ef Adjudication Oficer [1991] 2 QB. 164.

The Secretary of State also has a duty to act consistently. This is because
the duty to act rationally connotes a duty to treat like cases alike: see H T.V.
Ltd. v. Price Commission [1976] |I.C. R 170, 185, 191, 195 and Reg. v. Inland
Revenue Conmi ssioners, Ex parte Preston [1985] A C. 835, 852, 865. The Secretary
of State nust have regard to all relevant factors, but disregard any irrel evant
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factors (Associated Provincial Picture Houses Ltd. v. Wdnesbury Corporation
[1948] 1 K. B. 223) and he nust act inpartially and fairly: see Chanpion v. Chief
Const abl e of the Gment Constabulary [1990] 1 WL.R 1. He has a duty properly to
make inquiries and to acquaint hinself with all relevant facts: see Secretary of
State for Education and Science v. Tanesi de Metropolitan Borough Council [1977]
A.C. 1014, 1064 and Prest v. Secretary of State for Wales (1982) 81 L.G R 193,
207. If he errs as to a material fact, he nmay thereby act ultra vires his
powers: see Reg. v. London Residuary Body, Ex parte Inner London Education

Aut hority, The Tinmes, 24 July 1987.

The applicants had a legiti mate expectation that, provided they continued to
performtheir obligations under the voluntary agreenment and there was no strong
evidence of risk to health, their operations would be pernmitted to continue: see
Reg. v. Inland Revenue Comi ssioners, Ex parte Preston[1985] A.C. 835 and Reg.

v. Inland Revenue Commi ssioners, Ex parte MF.K Underwiting Agents Ltd. [1990]
1 WL.R 1545. The doctrine of legitimte expectation applies to substantive as
well as to procedural matters: see Chundawadra v. |mmigration Appeal Tribuna
[1988] Imm AR 161, 172 and Reg. v. Secretary of State for the Hone Departnent,
Ex parte Ruddock[1987] 1 WL.R 1482. In naking the Oral Snuff (Safety)
Regul ati ons 1989 the Secretary of State acted unfairly. The Regul ati ons i npi nged
al nost exclusively on the applicants as the sole nanufacturers and packagers of
oral snuff in the UK and were likely to have a catastrophic effect on the
applicants' business in which the applicants had been encouraged by the
Governnent to invest substantial resources. It is well established that the
clains of natural justice are particularly strong where a party is deprived of a
ri ght he has previously enjoyed, especially if the deprivation involves a |oss
of livelihood: see Mclnnes v. Onslow Fane [1978] 1 WL.R 1520 and Reg. V.
Barnsl ey Metropolitan Borough Council, Ex parte Hook [1976] 1 WL.R 1052
Natural justice gives a party the right to know the opposing party's case: see,
e.g. Kanda v. Governnent of Ml aya[1962] A C. 322, 337 and Fairnmount |nvestnents
Ltd. v. Secretary of State for the Environnent [1976] 1 WL.R 1255. The
Secretary of State also had a duty to consult the applicants under

section 11(5) and to act fairly during that consultation process: see Reg. V.
Secretary of State for Social Services, Ex parte Association of Metropolitan
Authorities[1986] 1 WL.R 1 and Reg. v. Haberdashers' Aske's Hatcham Schoo
Governors, Ex parte Inner London Education Authority, The Times, 7 March 1989.

As to Conmunity law, (1) the Secretary of State erroneously concluded that he
was obliged by the Labelling Directive (89/622/E.E.C.) to inmpose a ban on the
use of oral snuff, and (2) the Regul ations of 1989 breach article 30 of the
E.E.C. Treaty (Cmd. 5179-11) and are not saved by article 36 of the Treaty.

The Labelling Directive covers all tobacco products, including oral snuff,
and shows that Community | aw adopts the approach that any alleged risks to the
consumer should be dealt with by | abelling or other requirenents short of a ban
see articles 1, 2 and 8 and the second recital of the preanble. The Directive
did not prohibit the Secretary of State fromrelying on voluntary agreenents.
Article 189 of the Treaty | eaves to the nmenber states "the choice of form and
nmet hods by which the objective of a Directive is to be achieved." Article 9 of
the Directive, consistently with article 189 of the Treaty, only requires nenber
states to adopt |aws, regul ations and adm nistrative provisions so as to conply
with the Directive to the extent that it is necessary to do so.

Article 30 of the Treaty prohibits, as between nenber states, quantitative
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restrictions on inmports and all neasures having equivalent effect. It is a
directly effective provision: see Pigs Marketing Board v. Rednond (Case 83/78)
[1978] E.C.R 2347. A prohibition on supply within the United Ki ngdom
necessarily affects intra-Community trade and constitutes a neasure having

equi val ent effect on a quantitative restriction on inmports from other menber
states: see Procureur du Roi v. Dassonville (Case 8/74) [1974] E.C.R 837, 852.
Such a prohibition on supply cannot be justified by the United Kingdom either
under article 36 of the Treaty or otherwi se. The burden of proving that the
Regul ati ons of 1989 come within any exception to article 30 rests on the United
Ki ngdom see Reg. v. Goldstein [1983] 1 WL.R 151, 154.

The regul ations further infringe the Comunity |aw principle of
proportionality: see Reg. v. Goldstein and Thomas v. Chief Adjudication
Oficer[1991] 2 QB. 164. [Reference was made to articles 4, 8(1) and 8(2) of
the Labelling Directive.]

David Latham Q C. and Nigel Plening for the Secretary of State. The court has
power to declare regul ations void and of no effect where they are ultra vires
the enabling legislation or, alternatively, where there has been an "abuse" of
power in relation to their nmaking: see Hof fmann-La Roche v. Centrafarm
Vertriebsgesel | schaft Pharmazeuti scher Erzeugnisse mb.H (Case 107/76) [1977]
E.C. R 957. In the anal ogous situation of byelaws, the court ought to be slowto
hol d t hem voi d for unreasonabl eness: see Kruse v. Johnson [1898] 2 QB. 91. The
Regul ati ons of 1989 were made under section 11 of the Consuner Protection Act
1987. The provisions of section 10 as to the "general safety requirenent" are
irrelevant. Section 11 applies to goods, including

t obacco, and the relevant question is the neaning of the word "safe" in
section 19.

The applicants do not rely on any express representation or prom se as a
foundati on for the argument regarding legitinmate expectation. The representation
has therefore to be found by necessary inplication but it is unclear what
inmplication is contended for: that there never would be a ban, that there would
not be a ban within a reasonable time or that there was no present intention to
i npose a ban. To inply either of the first two representati ons would involve a
fetter on the Secretary of State's discretionary power to nake regul ations for
t he purpose of securing the safety of products. The courts have not permitted
such a fetter under the guise of an allegation of estoppel: see Laker Airways
Ltd. v. Departnment of Trade [1977] Q B. 643, 709, 728; Western Fish Products
Ltd. v. Penwith District Council[1981] 2 All E.R 204. Nor have they pernitted
such a fetter on the basis of a breach of legitinate expectation. To inply the
third representation would give rise at nost to a legiti mate expectation that
t he applicants would be infornmed of any change in the Secretary of State's
intention and given a fair opportunity to put their case. They were so inforned
and given such an opportunity. The statutory obligation on the Secretary of
State is to consult: section 11(5). In so far as it inposed any further duty, it
was to give the applicants a fair opportunity to make representations on the
i ssues which concerned the Secretary of State. There was no obligation on himto
show the applicants the detail ed representati ons and advice. Providing the
Secretary of State acts rationally and fairly within his statutory powers he is
entitled to change his policy: see In re Findlay[1985] A C. 318, 338.

The Regul ations are non-di scrimnatory and were nade for the purposes of the
protection of health. They are therefore either outside the anmbit of articles 30
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and 34 of the EEE.C. Treaty or fall within the exceptions permtted by article
36: see Rewe-Zentral A.G v. Bundesnonopol verwaltung f r Branntwein (Case
120/78) [1979] E.C R 649; P.B. Goenveld B.V. v. Produktschap voor Vee en VIees
(Case 15/79) [1979] E.C.R 3409 and S. A Magnavision N. V. v. General Optica
Council (No. 1) [1987] 1 CML.R 887.

Beloff QC. inreply. It is well established that the courts will not
construe even the broadest powers as extending to the renoval of wel
established liberties, in the absence of plain, unequivocal and specific words
to that effect: see, e.g. Raynond v. Honey [1983] 1 A.C. 1. The provisions of
section 11(1) should be understood as involving an inplied linmtation that the
Secretary of State may not inpose a general ban on tobacco.

Cur. adv. vult.

21 Decenber. The followi ng judgnments were read
PANEL: Taylor L.J. and Mrland J
JUDGVENTBY-1: TAYLOR L.J

JUDGMVENT- 1:

TAYLOR L. J: The applicants challenge by way of judicial review the decision
of the Secretary of State for Health dated 13 Decenber 1989 to nmake the Oral
Snuff (Safety) Regul ations 1989. The Regul ati ons provi de

that no person shall supply, offer to supply, agree to supply, expose for
supply or possess for supply any oral snuff.

Prior to the naki ng of the Regul ations, the applicants, a conpany
i ncorporated in the United States, was the sole manufacturer in the United
Ki ngdom of portion packaged oral snuff products. Only one other manufacturer, a
Swedi sh conmpany, distributed such products in the United Kingdom Oral snuff is
a snokel ess tobacco product put directly into the mouth. It is to be
di stingui shed from nasal snuff and from other snokel ess tobacco products such as
chewi ng tobacco. It nay consist of dry snuff (fine ground tobacco put loosely in
the nmouth), mpist oral snuff (nore coarsely ground and with a higher noisture
content, also put in the nouth) or portion packs of snuff. The latter consist of
porous sachets somewhat akin to tea bags. A sachet is placed in one position in
t he nmouth between gum and cheek and the tobacco juices are rel eased over a
peri od. The applicants nmarket a brand of portion pack known as "Skoal Bandits."

The habit of using oral snuff is known as snuff-dipping. It has [ ong been
comon in Scandinavia and in the United States. It was introduced to the United
Ki ngdom duri ng the 1939-1945 war to provide for U S. servicenmen stationed here.
The first sachet products were introduced from Sweden in 1977. But Skoal Bandits
were not introduced until 1984 when the applicants, who had previously traded
t hrough inporters, assumed direct responsibility for marketing their product.
They established their European headquarters in Kingston-upon-Thanes.

During 1984, the applicants were | ooking for a nmanufacturing and packagi ng
base outside the United States. They di scussed with the Departnent of Trade and
Industry and the Industry Departnment for Scotland the possibility of setting up
a factory to market these products in Scotland. They were encouraged by the
CGovernnment departnents to do so and were offered a Governnent grant by way of
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incentive. In the result, the applicants built a factory at East Kilbride, near
A asgow, which was opened in 1985. They received 0e193, 357 of Government grant.

The Governnment was aware of medical opinion as to a causal connection between
oral snuff and cancer, especially of the nouth. In 1977, the Conmittee on
Carcinogenicity of Chem cals in Food, Consuner Products and the Environment
("COC™") was set up as a committee of experts to advise the Secretary of
State. When the applicants indicated their intention to market Skoal Bandits in
the United Kingdom the comittee was asked to advise on the health inplications
of snuff-dipping. In January 1984, the C. O C advised that there was a causa
link with oral cancer, although the overall health risk was |ess than that of
snoki ng. The Governnent response was to negotiate with the applicants a
vol untary agreement whereby the applicants undertook not to market oral snuff to
persons under the age of 18. That agreenent was nade on 18 April 1985. On 6 June
1986, the agreenent was revised to include a requirenent for health warnings to
be given. The revised agreement was to apply until Decenber 1987 but, by letter
dated 8 February 1988, it was extended to 30 April 1988. Even after that

letter, there were further discussions about possible variations to the
agr eenent .

Meanwhi | e, however, on 17 June 1986, the C. O C. advised the Government to ban
oral snuff. No indication or hint of this was given to the applicants. It
therefore canme as a bonbshell when the Secretary of State announced on 26
February 1988 a proposal to nake regul ati ons banni ng oral snuff.

At this stage it is convenient to consider the statutory provisions and the
regul ati on maki ng power the Secretary of State proposed to exercise. Part |l of
t he Consuner Protection Act 1987 provides for consumer safety. Under the heading
"The general safety requirenent," section 10 provides, so far as is rel evant:

"(1) A person shall be guilty of an offence if he - (a) supplies any consuner
goods which fail to conply with the general safety requirenment; (b) offers or
agrees to supply any such goods; or (c) exposes or possesses any such goods for
supply. (2) For the purposes of this section consuner goods fail to conply with
the general safety requirenment if they are not reasonably safe having regard to
all the circunmstances, including - (a) the manner in which, and purposes for
whi ch, the goods are being or would be narketed, the get-up of the goods, the
use of any mark in relation to the goods and any instructions or warnings which
are given or would be given with respect to the keeping, use or consunption of

the goods; . . . (3) For the purposes of this section consuner goods shall not
be regarded as failing to conply with the general safety requirement in respect
of - . . . (b) any failure to do nore in relation to any matter than is required

by - (i) any safety regulations inposing requirenents with respect to that
matter; (ii) any standards of safety approved for the purposes of this
subsection by or under any such regulations and inposing requirements with
respect to that matter; (iii) any provision of any enactment or subordinate

| egi sl ati on i nposing such requirenents with respect to that matter as are
designated for the purposes of this subsection by any such regul ations.

(7) I'n this section 'consuner goods' neans any goods which are ordinarily

i ntended for private use or consunption, not being - . . . (d) aircraft (other
t han hang-gliders) or notor vehicles; . . . (f) tobacco."

Section 11, headed "Safety regul ations," provides so far as is relevant:

"(1) The Secretary of State may by regul ations under this section ('safety
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regul ations') make such provision as he considers appropriate for the purposes
of section 10(3) above and for the purpose of securing - (a) that goods to which
this section applies are safe; (b) that goods to which this section applies

whi ch are unsafe, or would be unsafe in the hands of persons of a particular
description, are not made avail able to persons generally or, as the case may be,
to persons of that description; and (c) that appropriate information is, and

i nappropriate information is not, provided in relation to goods to which this
section applies. (2) Wthout prejudice to the generality of subsection (1)

above, safety regulations may contain

provision - . . . (j) for prohibiting persons from supplying, or from
offering to supply, agreeing to supply, exposing for supply or possessing for
supply, goods to which this section applies and conmponent parts and raw
materials for such goods; . . . (5) Were the Secretary of State proposes to
nmake safety regulations it shall be his duty before he makes them- (a) to
consult such organi sations as appear to himto be representative of interests
substantially affected by the proposal; . . . (6) The power to make safety
regul ati ons shall be exercisable by statutory instrunent subject to annulnment in
pur suance of a resolution of either House of Parlianment "

Section 11(7) excludes certain goods fromthe provisions of that section. The
goods excl uded are the sane as those excluded fromthe operation of section 10
by section 10(7) except that aircraft, notor vehicles and tobacco are not
excluded fromthe operation of section 11. Section 12(1) provides:

"Where safety regul ati ons prohibit a person from supplying or offering or
agreeing to supply any goods or from exposi ng or possessing any goods for
supply, that person shall be guilty of an offence if he contravenes the
prohi bition."

Section 19(1) provides, inter alia:

safe,” in relation to any goods, means such that there is no risk, or no
risk apart fromone reduced to a mninmm that any of the following wll
(whether inmediately or after a definite or indefinite period) cause the death
of , or any personal injury to, any person whatsoever, that is to say - (a) the
goods; (b) . . . use or consunption of the goods; "

Section 45 provides that "personal injury" includes any di sease and any ot her
i mpai rment of a person's physical or nmental condition. Section 19(1) further
provi des:

t obacco' includes any tobacco product within the meaning of the Tobacco
Products Duty Act 1979 and any article or substance containing tobacco and
i ntended for oral or nasal use."

On 26 February 1988, the sane day as the Secretary of State announced an
intention to nmake regul ati ons banning oral snuff, the departnent wote to the
applicants pursuant to section 11(5)(a) inviting themto nake representations by
26 May 1988. The applicants asked for the evidence relied upon by the Governnent
in deciding to propose the regulations and to be provided with copies of
representati ons made by other interested persons. Their letter of 28 April 1988
and a remi nder on 17 May 1988 received no reply fromthe departnent.

Accordingly, since the deadline for representations expired on 26 May 1988, the
applicants | odged representations by letter dated 25 May. They crossed in the
post with a letter of the sane date froma mnister. It enclosed "a |ist of
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rel evant references" in response to the applicants' inquiries as to the evidence
relied upon by the Government. It granted the applicants a further nonth to
submt representations. However, the m nister declined

to provide the applicants with copies of representati ons made by ot her
persons. The applicants | odged further representations on 27 June 1988.

On 21 July 1988, an application by the applicants for |eave to seek judicial
revi ew of the decision refusing themcopies of representati ons made by others
was refused by MacPherson J. and the Court of Appeal. On 27 Cctober 1988, the
Secretary of State infornmed the applicants that the Governnent's proposals were
based, inter alia, upon the advice of the C.OC that action should be taken to
stop the sale of all oral snuff. Thus, the first intimation to the applicants
t hat such advice had been given canme 28 nonths after its receipt by the
Secretary of State.

On 16 Novenber 1988 M. Africk, president of the applicant conpany, wote to
the Secretary of State for Health, M. Kenneth C arke, conplaining of the way in
whi ch the Governnent had treated the applicants. He said:

"I amvery concerned i ndeed to see that the Governnent's proposals apparently
are based on advice received fromthe C O C in 1986 that action should be taken
to stop the sale of oral snuff. This is the first time we have been informed by
the Governnent that the C. O C. gave such advice in 1986, and that this is the
reason upon which the governnent relies. W have not had access to whatever
report the C.O C nade in 1986 and we woul d wel cone the opportunity to receive a
copy and comment thereon. Quite aside fromany scientific or other coments we
m ght have on the substance of the C.OC report, |I find the om ssion of that
1986 C. O. C. advice fromprior comunications difficult to understand."

M. Africk went on to review the Governnent's encouragenent of the applicants
and the negotiation over voluntary agreenents. He added:

"I amvery concerned that we have been allowed to continue to operate under
this m sapprehensi on when it nmust have been perfectly clear to your departnent
that we were not aware of either the 1986 C. O C's advice or the Government's
reliance on that advice. Another aspect of this matter that al so concerns ne is,
al t hough the CGovernnment apparently received advice fromthe C.OC in 1986
recomendi ng action to stop the sale of oral snuff, the proposals to ban our
products were not announced until February 1988. During that intervening period
we substantially increased our investnent in our U K operations. The matters
raised in this letter underscore our view that the Government's treatnment of our
conpany has been unreasonabl e and unfair."

Three nonths later, on 23 February 1989, M. Carke replied. In a letter
devoi d of apol ogy, he wote:

"You say that you were not aware that the Committee on Carcinogenicity gave
advice to the Governnent in 1986 and that you had understood that our reference
to the Conmittee's advice had applied to that given in 1984. There seens to have
been a m sunderstandi ng. The substantive advice on carcinogenicity was given by
the conmittee in 1984 but the matter was kept under review and in 1986 they
followed up their earlier advice with a

recomendati on that snuff-di pping products should be banned. | amnot willing
to disclose the text of the advice given in 1984, 1986 or on any other occasion
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by my own professional advisers. However, | know you have already been told the
gist of it and referred to relevant evidence and reports which were avail abl e at
the start of the consultation. | amtaking this opportunity to send to you sone

nore recent studies which | propose to take into account subject to any further
comments that you may wish to offer.™

On 13 Decenber 1989, the Regul ations were laid before Parliament. They cane
into force on 13 March 1990. Meanwhile, on 13 February 1990, the applicants
applied for leave to apply for judicial review and | eave was granted on 23
February 1990

One of the issues raised for judicial review was whether the Regul ations
prohi bit the manufacture and supply of oral snuff for export fromthe United
Ki ngdom as contended on behal f of the Secretary of State. This was considered as
a prelimnary issue by a differently constituted Divisional Court (Mustill L.J.
and Schiemann J.) on 10 April 1990. The court concluded in the applicants
favour and granted a declaration that the Regul ati ons do not prohibit the supply
to persons outside the United Kingdom of oral snuff manufactured or packaged in
the United Ki ngdom

Utra vires?

The first issue raised by M. Beloff on behalf of the applicants before this
court concerns the power of the Secretary of State to nake the Regul ati ons under
section 11 of the Act of 1987. It is contended that on a true construction of
sections 10 and 11, the decision to make these Regul ations was ultra vires.

In broad ternms, M. Beloff submits that the Act of 1987 and the Regul ati ons
are concerned only with consuner protection and safety, not with public health.
They are ained at protecting consumers from defective products not from goods or
substances which are intrinsically unsafe. Since the Act nmust be interpreted so
as to pronote its policy and objects (Padfield v. Mnister of Agriculture,

Fi sheries and Food [1968] A . C. 997) the court ought to hold that the Secretary
of State is not enpowered to make regul ati ons banni ng goods because of their
i nherently del eterious properties.

More particularly, M. Beloff points out that section 10 of the Act | ays down
t he general safety requirement and creates offences of supplying and otherw se
dealing with goods which fail to conply with the test. Tobacco is expressly
excluded fromthe provisions of that section. That shows, he subnmits, that
Parliament did not intend to ban tobacco even if it be inherently unsafe. True,
tobacco is not excluded fromsection 11 which enmpowers the Secretary of State to
nmake safety regulations. But, if tobacco cannot be banned as failing to comply
with section 10, the Secretary of State cannot, through the back door, ban it by
regul ati ons under section 11. What then is the scope of the Secretary of State's
section 11 powers in relation to tobacco? M. Beloff says it is confined to
dealing with safety risks or defects other than those due to

the i nherent nature of tobacco. He gives exploding cigarettes as an instance.

| cannot accept these argunents. There is no basis for confining the objects
of the Act so narrowy. The definition of "safe" under section 19 refers broadly
to the risk of death or personal injury "to, any person whatsoever." Persona
injury is defined in section 45 in the wi dest terns. Mreover, in the context of
oral snuff, the Act is on any view apt to protect the consuner whether one calls
its purpose consumer protection or public health.
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As to the exclusion of tobacco fromsection 10 but not from section 11, | see
no inconsistency in the Secretary of State's exercising his powers under the
latter section to prohibit the supply of specific tobacco products. W were
referred to the Government Wiite Paper, The Safety of Goods (1984) (Cmd. 9302),
whi ch preceded the Act of 1987 and were invited to have regard to it in
construing the Act on the authority of Black-C awson International Ltd. v.
Papi er wer ke Wal dhof - Aschaf fenburg A G [1975] A C. 591 and Duke v. Reliance
Systems Ltd. [1988] A.C. 618.

It is clear that tobacco was excluded fromsection 10 of the Act because "the
application of a general duty could raise particular problens" in the context of
tobacco. Clearly Parlianent baul ked at using section 10 to outlaw at a stroke
the supply of any tobacco product to anybody. Neverthel ess, the Secretary of
State was enpowered under section 11 to make such provision as he considers
appropriate to prohibit the supply of specific tobacco products either generally
or to a particular class of persons. For exanple, it would clearly be within the
powers of the Secretary of State under section 11(1)(b) and (2)(j) to prohibit
the supply of cigarettes with a tar content above a certain level. So to do
woul d not be inconsistent with Parlianent's having refrained from appl yi ng
section 10 to tobacco generally.

M. Bel off sought, however, to press hone his argunment by way of reductio ad
absurdum |If the Secretary of State can ban a particul ar tobacco product by
regul ati ons, he could ban tobacco altogether. He could al so ban nmotor vehicles
altogether. In theory, this may be right but it is wholly unrealistic. By
section 11(6), the power to nmake regulations is exercisable by statutory
i nstrument subject to annulnment in pursuance of a resolution of either House of
Parliament. Mreover, the Secretary of State would be open to judicial review on
grounds of irrationality.

In ny judgrment, the terms of section 11(1)(b) and (2)(j) clearly enpower the
Secretary of State to nake regul ati ons such as those chall enged here and the
argunent based on vires is m sconceived.

Next, M. Beloff clains that in a nunber of respects the Secretary of State's
deci si on was perverse, irrational, disproportionate and based upon errors and
i rrel evanci es.

Scientific controversy

He fastened on a phrase in the affidavit of M. Burroughs, an assistant
secretary who is head of the relevant branch of the Departnent of Health. M.
Bur r oughs sai d:

"The reputation of the experts contributing to the relevant scientific
publications is such that no genuine controversy can be recogni sed

regarding a positive and causal relationship between snuff dipping and ora
cancer."

It is submitted that there is genuine controversy and the failure to
recognise it was a basic error. The applicants rely on the evidence of a nunber
of highly qualified doctors who say that neither epideni ol ogi cal studies of
humans nor | aboratory studies on aninals prove the causal relationship. However,
none of those doctors expresses a concl usion negativing causation. They nerely
say, causation is not proven. As against that, authorities worldw de, with
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responsibility for public health, have accepted that a causal connection exists.
They include the World Health Organization, the International Agency for Cancer
Research and the United States Surgeon-Ceneral. No contrary view has been
expressed by any simlar responsible body. In these circunstances, | am not
persuaded that the phrase "no genuine controversy” in the sense of no
significant controversy anobunted to an error or msdirection such as to vitiate
the Secretary of State's approach.

New products

On the day the Regul ations were laid before Parlianent, the Secretary of
State said: "The Governnent's action should nip this dangerous new habit in the
bud." A press release said: "The habit of snuff dipping is newto this country.
It was unknown until a few years ago when a product called 'Skoal Bandits
appeared.”

The applicants say these statements are wong; there is nothing new about
oral snuff which has been avail able for many years. However, the Government
statenments do not claimthat oral snuff or even know edge of its existence is
new. The newness clained relates to the habit of using it. A habit, in nationa
ternms, inplies frequent use by many people, and this habit is perceived as being
closely associated with the applicants' product, Skoal Bandits. It ill lies in
their nouths to say the latter is not new since the pronotional blurb they put
i n each pack of Skoal Bandits enphasises their newness. The word "new' appears
five times.

Proportionality

M. Bel off argues that the banning of oral snuff was a disproportionate step
to guard agai nst the perceived risk. He referred to the principle of
proportionality recognised in Community |aw and nmentioned by Lord Diplock in
Council of Civil Service Unions v. Mnister for the Cvil Service[1985] A C
374, 410E, as a possible future criterion for the exercise of judicial review
However, for the purposes of this case, M. Beloff accepted that proportionality
shoul d be considered sinply as a facet of irrationality. Was the decision to
make t he Regul ati ons so di sproportionate to the risk as to be irrational?

The Secretary of State expressed concern about the potential for the spread
of snuff-di ppi ng anong young people. This was based upon reports fromthe United
States and Sweden about the growh of the habit there anongst the young. The
applicants argue that there is no evidence of such growh here. In any event,
the risk to the young could be minimnmsed by continuing to rely on voluntary
agreenents instead of

introducing a total ban affecting all age groups. It is further argued that
since the CGovernnent accepts that snoking, which is not banned, involves a
greater risk of cancer than oral snuff and since chew ng tobacco is not banned,
it is disproportionate and perverse to discrimnate against oral snuff.

However, these are matters of judgment. The Secretary of State's avowed
object is to nip in the bud what he is advised is a dangerous habit. To wait,
despite warning evidence fromabroad, until it is in full flower here before
acting woul d defeat that object. Snoking and tobacco chewi ng have been well
establ i shed habits for so long as to be difficult to reverse. But to say that
because a greater risk to health cannot readily be elimnated, effective steps
shoul d not be taken to prevent a new al beit |esser risk developing is a
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fallacious argunment. Whether steps short of a total ban would be ineffective to
protect the public may be arguable, but in nmy judgnment it is not an irrationa
Vi ew.

Comunity | aw

A further argument was based on Community |law. M. Beloff contended that the
Regul ations are in breach of article 30 of the EEE. C. Treaty (Cmd. 5179-11)
whi ch prohibits quantitative restrictions on inports and all measures having
equi val ent effect. The prohibition of the supply of oral snuff in the United
Ki ngdom affects intra-Conmmunity trade and is a neasure, it is argued, having the
equi valent effect to a quantitative restriction on inmports from other menber
states. It therefore infringes article 30: Procureur du Roi v. Dassonville (Case
8/ 74) [1974] E.C. R 837, 852.

Further, M. Beloff refers to the Labelling Directive adopted by the Counci
of the European Econom ¢ Comunities on 13 Novenber 1989 (89/622/E E. C.). That
requires, by article 4, certain warnings to be carried by tobacco products. By
going further than the Directive and inposing a total ban, the Secretary of
State fell foul of the principle of proportionality since the Council nust be
deenmed to have regarded the Directive as a sufficient neasure.

The answer to these submissions is to be found in one article in the Treaty
and one in the Directive. Article 36 of the Treaty provides, so far as is
rel evant:

"The provisions of articles 30 to 34 shall not preclude prohibitions or
restrictions on inmports, exports or goods in transit justified on grounds of
the protection of health and life of humans . "

Article 8.2 of the Council Directive (89/622/E. E.C.) provides:

"The provisions of this Directive do not affect the right of the nenber
states to lay down, in conpliance with the Treaty, requirenents concerning the
i mport, sale and consunption of tobacco products which they deem necessary in
order to protect public health, provided such requirenments do not inply any
changes to labelling as laid down in this Directive."

Provided that the Secretary of State's decision to make the Regul ati ons was
otherwi se lawful and rational, the effect of these two provisions is to defeat
t he chal |l enge based on Conmmunity | aw.

Vol une of representations

In a statement by the Secretary of State to the House of Commbns and a press
rel ease of 13 Decenber 1989, reference was nmade to the process of consultation
It said: "A large nunber of representations were received, the vast najority of
which were in favour of a ban." The applicants argue that the nunber of
representations in favour of a ban was an irrel evant consideration. Al that
mattered was the content. Again, they fastened on a turn of phrase by M.
Burroughs, who said in his affidavit: "The inpact of the representations did not
depend solely on the nunmbers for and against but also on the content of the
representations.”

Fromthis it is argued that one of the factors considered nust have been the
nunber of representations in favour of a ban; so the Secretary of State took
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into account an irrelevant factor

I am not convinced that nunbers are wholly irrelevant. If a cogent point is
made by one consultee, no doubt it will be carefully weighed. But if nost of
those consulted turn out to be concerned about the sane point, why should the
Secretary of State not regard that as a rel evant considerati on? How nuch
addi ti onal wei ght he should attach to the numbers supporting an argument over
and above the cogency of its intrinsic appeal to himis a matter for politica
j udgrent .

Legiti nate expectation

The applicants are understandably aggrieved that after |eading themon, the
CGovernment should then strike thema nortal blow by totally banning their
products. They point out they were influenced in opening their factory in East
Kilbride in 1985 by the encouragenent of Governnent departments and by
Covernment grant. After advice fromthe C.OC in 1984, the CGovernment was
concerned about the risks to health. But the approach they adopted was to seek
and reach voluntary agreenent with the applicants not to narket their product to
t hose under 18 years of age and to include health warnings. This was stated by
CGovernment mnisters on a nunber of occasions to be the approved policy. The
applicants adhered to their undertakings and were thanked for their
co-operation. Negotiations about revision of the agreenent continued in the
peri od between 1986 to 1988. As already noted, the C.O C had recommended a ban
on oral snuff in June 1986, but the Governnent did not disclose that to the
applicants until 27 Cctober 1988. Although M. C arke was unrepentant at the
time, M. Latham conceded in argunment that the failure to informthe applicants
of the C OC 's advice was "unfortunate."

In these circunstances, the applicants contend they had a legitinmate
expectation that, provided they continued to performtheir obligations under the
vol untary agreenent and absent the energence of stronger evidence as to the risk
to health, their operations would be permtted to continue. This alleged
expectation is not based on any express prom se or representation but is said to
be inplied by the course of conduct.

M. Beloff relies upon the speech of Lord Tenpleman in Reg. v. Inland Revenue
Conmi ssioners, Ex parte Preston [1985] A C. 835, 866G 867B and the judgnent of
Bi nghamL.J. in Reg. v. Inland Revenue

Conmi ssioners, Ex parte MF.K Underwiting Agents Ltd. [1990] 1 WL.R 1545
1569G 1570B. He clainms that the decision to ban the applicants' products is
tantamount to a breach of contract or a breach of representation and, as such
is an abuse of power. However, a mnister cannot fetter a discretion given him
under statute. Providing he acts within his statutory powers, rationally and
fairly, he is entitled to change his policy. Thus, in a case concerning
prisoners' rights to parole, In re Findlay [1985] A C 318, 338, Lord Scarman
sai d:

"But what was their legitimte expectation? G ven the substance and purpose
of the legislative provisions governing parole, the nost that a convicted
prisoner can legitimately expect is that his case will be exam ned individually
in the light of whatever policy the Secretary of State sees fit to adopt
provi ded al ways that the adopted policy is a | awful exercise of the discretion
conferred upon himby the statute. Any other view would entail the concl usion
that the unfettered discretion conferred by the statute upon the minister can in
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sone cases be restricted so as to hanper, or even to prevent, changes of
policy."

In Reg. v. Secretary of State for the Hone Departnent, Ex parte Ruddock[ 1987]
1 WL.R 1482, there is a relevant passage which | cite with sone diffidence
but which was expressly approved by the Court of Appeal in Chundawadra v.
| mmi gration Appeal Tribunal [1988] Imm A R 161, 172. | said, at p. 1497:

"On those authorities I conclude that the doctrine of legitimte expectation
in essence inposes a duty to act fairly. Wilst nost of the cases are concerned,
as Lord Roskill said, with a right to be heard, | do not think the doctrine is
so confined. Indeed, in a case where ex hypothesi there is no right to be heard,
it may be thought the nore inportant to fair dealing that a prom se or

undertaking given by a mnister as to how he will proceed should be kept. O
course such prom se or undertaking nmust not conflict with his statutory duty or
his duty, as here, in the exercise of a prerogative power. | accept M. Laws'

subm ssion that the Secretary of State cannot fetter his discretion. By
declaring a policy he does not preclude any possible need to change it."

In the present case, if the Secretary of State concluded on rational grounds
that a policy change was required and oral snuff should be banned in the public
interest, his discretion could not be fettered by noral obligations to the
applicants deriving fromhis earlier favourable treatment of them It would be
absurd to suggest that sonme noral commitment to a single conpany should prevai
over the public interest. Accordingly, although it is regrettable that the
applicants were kept in the dark for so | ong about the reconmendati on of a ban
I do not consider their plea of legitimte expectation can be uphel d.

Fai r ness

Nevert hel ess, the special circunstances and history of this natter were very
rel evant to the Secretary of State's duty under section 11(5)(a)

to consult the applicants. The extent of that duty is not specifically laid
down under the section. The applicants sought by analogy to rely on section
13(2) and Schedul e 2. Those provisions relate to the service of prohibition
noti ces and the Schedule lays down in detail the requirements of consultation in
that context. | cannot accept that those provisions should be inmported into
section 11(5)(a). Had Parliament so intended, it would have said so.

However, there are three reasons why consultation pursuant to section
11(5)(a) in the present case required a high degree of fairness and candour to
be shown by the Secretary of State. First, the history. Al though the applicants
cannot successfully rely on the doctrine of legitimte expectation, the fact is
that they were |l ed up the garden path. The Secretary of State nmust have realised
once the C.O.C. had recommended a ban in 1986 that if he accepted that advice
he woul d be executing a volte face which would seriously affect the applicants.
Secondl y, although the Regul ations are of general application, they inpinged
al nost exclusively on the applicants as the sol e manufacturers and packagers of
oral snuff in the United Kingdom Thirdly, the effect of the Regul ati ons was
likely to be catastrophic to the applicants' business in the United Kingdom a
busi ness in which they had been encouraged by the CGovernment to invest
substantial resources. It is well established that the clains of natural justice
are particularly strong where a party is being deprived of a right previously
enjoyed, especially if it involves loss of livelihood: see Ml nnes v.

Onsl ow Fane[ 1978] 1 WL.R 1520 and Reg. v. Barnsley Metropolitan Borough
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Council, Ex parte Hook [1976] 1 WL.R 1052. For these reasons it was inportant
that the Secretary of State, when he eventually decided to propose the
Regul ati ons, should give the applicants a full opportunity to know and respond
to the material and eval uations which Ied himto such a striking change of

policy.

M. Bel off conplains of unfairness in two aspects of the consultation
process. First, he renews his attack on the non-disclosure of representations by
other interested parties. This was the subject of the application for judicial
review rejected by the Court of Appeal on 21 July 1988: Reg. v. Secretary of
State for Social Security, Ex parte United States Tobacco International Inc.
(unreported), 21 July 1988; Court of Appeal (Civil Division) Transcript No. 634
of 1988. Lord Donal dson of Lymington MR said there was "no basis for the
contention that each representer should be entitled to see the other
representations." He accepted the Secretary of State's submission that if he was
m nded to have regard to any fresh point deriving fromthe representations and
unknown to the applicants, he would apprise the applicants of the point but
ot herwi se he was not under obligation to disclose the 300 representations.
Not hi ng has changed so far as that is concerned, and | see no reason to take a
different view at this stage.

M. Beloff's second conpl ai nt, however, is of much greater weight. The
applicants' request to be shown the advice or reasons for the COC.'s
recommendati on to ban oral snuff was refused by the Secretary of State in his
letter of 23 February 1989 quoted above. It is quite clear that that advice was
cruci al

Bet ween 1984, when the C. O C. advised the Secretary of State of the risks
attached to oral snuff, but did not recommend a ban, and 1986, when they did so
recommend, no significant new evi dence had energed. Wat had changed was the
conmittee's evaluation of the existing evidence. It is true that the applicants
were referred to a nunber of scientific studies and reports which were before
the C.OC and the Secretary of State. However, M. Burroughs says in his
affidavit:

"The informati on made avail able to nenbers of the Committee of
Carcinogenicity was not limted to the references listed since each had their
own experience and literature sources to draw on."

The change in the C O C 's evaluation of the evidence and their consequent
recomendati ons were a very inportant, if not the nost inmportant, factor in
persuadi ng the Secretary of State to ban oral snuff. Accordingly, the applicants
wanted to see what reasons had |l ed the committee, on unchanged evi dence, to
change its view so that they could respond to those reasons.

The Secretary of State's refusal to disclose, as he put it, "the text of the
advice given in 1984, 1986 or on any other occasion by my own professiona
advi sers" was adanant. He said the applicants had been "told the gist of it."
But all they were told was the conclusion, nanely, that a ban shoul d be
i ntroduced, not the grounds for reaching it. The only reason advanced by counse
for the refusal of disclosure, other than the existence of an inflexible rule to
that effect, was that the menbers of the COC night feel inhibited in
expressing their views if they could be identified by those affected.

I find this unconvincing. The C.O C nenbers are scientific experts of
integrity and standing. Their function is to apply their expertise to the
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eval uation of scientific evidence, to reach conclusions and nmake
recomendati ons. | cannot believe that they would be affected by the suggested
i nhibitions. Even if there were anything in the point, it could be overcone by
suitable editing or blacking out of names. The Secretary of State did not even
vouchsafe a summary of the conmittee's reasons - only the concl usions.

One cannot help feeling that the denial of the applicants' request was due to
an inbuilt reluctance to give reasons or disclose advice lest it give opponents
fuel for argument. One can understand and respect the need for mnisters to
preserve confidentiality as to the in-house advice they receive on
admi ni strative and political issues fromtheir civil service staff. But here,

t he advi ce was from a body of independent experts set up to advise the Secretary
of State on scientific matters. | can see no ground in |logic or reason for
declining to show the applicants the text of the advice. In view of the tota
change of policy the Regul ati ons would bring about and its unique inpact on the
applicants, fairness demanded that they should be treated with candour. To
conceal fromthemthe scientific advice which directly led to the ban was, in ny
judgrment, unfair and unl awf ul

It nmay well be that, in the end, the decision reached by the Secretary of
State may prove to be wise and in the public interest, but such a draconian step
shoul d not be taken unless procedural propriety has been

observed and those nobst concerned have been treated fairly. Al though the
Regul ati ons were subject to annul nent by negative resol ution of the House of
Commons but were not so annulled, Parliament would be concerned only with the
obj ects of the Regul ations and woul d be unaware of any procedural inpropriety.
It is therefore to the courts, by way of judicial review, that recourse nmust be
had to seek a remedy. In ny judgment, the applicants are entitled on this ground
to an order of certiorari to quash the Regul ations.

JUDGVENTBY- 2: MORLAND J

JUDGVENT- 2:

MORLAND J: | entirely agree with the reasoning and conclusions stated in the
judgrment of Taylor L.J., and | too have reached the decision that the Secretary
of State for Health in making the Oral Snuff (Safety) Regul ations 1989 acted
unlawfully in that he acted unfairly to the applicants and in breach of natura
justice. Under section 11(5) of the Consuner Protection Act 1987 the Secretary
of State is under an obligation to consult; the relevant words of the subsection
are:

"Where the Secretary of State proposes to make safety regulations it shall be
his duty before he makes them- (a) to consult such organisations as appear to
himto be representative of interests substantially affected by the proposal
(b) to consult such other persons as he considers appropriate; "

The applicants were clearly an organi sati on whi ch woul d be substantially
affected by the Secretary of State's proposal to nake the Regulations. It was
agai nst a background of governnental encouragenent to the applicants that they
set up their European manufacturing and packaging factory at East Kilbride. They
comenced their commercial operations in the United Kingdomin 1985 and they
entered into voluntary agreenents undertaking not to market oral snuff to
persons under the age of 18. They increased their investnments in the United
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Ki ngdom and t hroughout were fully co-operative with the Departnent of Health in
entering further voluntary agreenments in relation to the marketing of Skoa
Bandits and oral snuff. | consider certain particular aspects of the
departnment's conduct during the consultation period prior to the Regul ations
being laid before Parliament as |anentable.

The applicants were entitled to expect that their commercial operations woul d
be allowed to continue and expand subject to their conpliance with the voluntary
agreenments unl ess there were good and substantial reasons for a change in
CGovernment policy. However, they nust have been aware that their expectations
could never fetter the Secretary of State's duty to pronote and safeguard the
health of the public. That is a duty which rmust, in ny judgnent, override
private conmercial expectations and interests. The right of government to change
its policy in the field of health nust be unfettered. This is so even if the
basi c scientific evidence remai ns unchanged or substantially unchanged.

Reconsi deration and re-eval uation of that evidence may call for a change of
policy. That is an entirely proper province of government and, in nmy judgnent,
shoul d not be questionable in this court.

However, where there is a duty, and in this case a statutory duty, to
consult, in ny judgment the Secretary of State is required to nake that

consul tati on genuine and ensure that an organi sation which is affected by his
proposal s is given a proper opportunity to respond to the material upon which
the Secretary of State is making his proposed regulations. He has in |aw a duty
to be fair and to act in accordance with natural justice. Wat neasures up to
the standard of fairness and natural justice nust depend on the facts of the
i ndi vidual case. In this case where the applicants, a foreign conpany, were
positively encouraged to enbark upon a substantial comercial operation in this
country for the European narket and where, as in this case, they have
co-operated fully in entering voluntary agreenents with the Departnent of
Health, in my judgnent a very high standard of fairness and openness on the part
of the Departnment of Health was required.

On 17 June 1986 the C. O C. advised the Government to introduce a ban on ora
snuff. On 26 February 1988 the Secretary of State announced his proposal subject
to consultation to nake regulations to ban oral snuff products. On 25 May 1988
and 27 June 1988 the applicants | odged with the Secretary of State
representations why, in their contention, the Regul ati ons should not be made.
Not until 27 October 1988 did the Secretary of State informthe applicants that
the Governnent's proposal was based on the advice of the committee, given in
1986.

So that the reasoning of ny conclusion can be understood, | consider | should
set out in full here substantial parts of |letters passing between M. Africk
t he president of the applicant conmpany, and the Secretary of State. By letter
dated 27 COctober 1988, the Secretary of State wote to M. Africk

"The Government's proposals are based on advice fromthe Conmittee on
Carcinogenicity (C.O.C) and simlar advice fromother prestigious scientific
bodies. The C O C first considered the habit of snuff dipping in 1984 and
concluded that it was causally associated with oral cancer. Their intitia
reaction was that warnings should be issued about the risks. This was done
t hough the chief nedical officer's letter of April 1985. The C.O C. continued to
exam ne the long-terminplications of the habit beconi ng popular in the U K and
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in 1986 advi sed that action should be taken to stop the sale of oral snuff. |
did not claimthat this involved ' new sci ence." Recommendations fromthe C.OC
and ot her such bodies represented the evaluation of available scientific

evi dence and as such were an inportant guide to policy. You will understand that
when governnents are faced with a |arge volunme of scientific evidence, sonetines
conflicting, they nust rely on the evaluation and distillation of the body of

i nfornati on by the best experts available. That is why bodies such as the C.OC
are set up and why | referred to their conclusions at the neeting. You are of
course free to challenge these conclusions and | understand you have al ready
done so in your representations. It is then for us to weigh up all the evidence
avai |l abl e and reach a conclusion.”

M. Africk replied to the Secretary of State by letter dated 16 Novenber
1988:

" . | amvery concerned indeed to see that the Government's proposals
apparently are based on advice received fromthe C O C.

in 1986 that action should be taken to stop the sale of oral snuff. This is
the first time we have been informed by the Governnment that the C. O C. gave such
advice in 1986, and that this is a reason upon which the Governnent relies. W
have not had access to whatever report the C.OC nmde in 1986, and we woul d
wel cone the opportunity to receive a copy and comrent thereon

"Quite aside fromany scientific or other comments we mi ght have on the
substance of the C O C report, |I find the onmission of that 1986 C. O C. advice
fromprior comunications difficult to understand. In 1986, we were engaged in
di scussions with your departnent concerning a revised agreenent, the terns of
whi ch were agreed in June 1986. W were, in fact, told on 24 Cctober 1986 that
the revised agreenent was in the then Secretary of State's weekend di spatch box
for signature, and on 27 October an official fromyour departnment confirmed that
the Secretary of State had actually signed the agreenent, and it nmerely awaited
ratification fromthe rel evant departnents in Wales, Northern Ireland and
Scot |l and. You know that the revised agreenent was never concluded, although the
CGovernment has on subsequent occasions relied on the terns of that revised
agreenment both in Parliament and el sewhere. | refer, in particular, to that
agreement's requirement which applies a health warning to our products.

"W were, of course, aware of the advice the CGovernnent received fromC O C
in 1984, because that advice was passed on to us and led to our supplying your
departrment with further medical and scientific evidence relating to our
products. In the light of that evidence, and, notw thstanding the advice
previously received fromthe C O C in 1984, the Governnent entered into an
agreenment with us in April 1985.

"You have seen from our representations and correspondence w th your
departnent that we had understood any reference by the Governnent to advice
received by it fromthe C O C was reference only to the advice received in 1984.

"l amvery concerned that we have been allowed to continue to operate under
thi s m sapprehension when it nust have been perfectly clear to your departnent
that we were not aware of either the 1986 C. O C.'s advice or the CGovernnent's
reliance on that advice.

"Anot her aspect of this matter that also concerns nme is, although the
Covernment apparently received advice fromthe C.OC in 1986 recomendi ng
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action to stop the sale of oral snuff, the proposals to ban our products were
not announced until February 1988. During that intervening period, we
substantially increased our investnent in our U K operations."”

The Secretary of State del ayed inexplicably for three nonths before answering
M. Africk's request for a copy of the comrittee's advice. By letter dated 23
February 1989 the Secretary of State wote to M. Africk

"You say that you were not aware that the Committee on Carcinogenicity gave
advice to the Government in 1986 and t hat

you had understood that our reference to the comrttee's advice had applied
to that given in 1984. There seens to have been a m sunderstandi ng. The
substanti ve advi ce on carcinogenicity was given by the commttee in 1984 but the
matter was kept under review and in 1986 they followed up their earlier advice
with a recommendation that snuff dipping products should be banned. | am not
willing to disclose the text of the advice given in 1986 or on any ot her
occasi on by ny own professional advisers. However, | know you have al ready been
told the gist of it and referred to rel evant evidence and reports which were
avail able at the start of the consultation. | amtaking this opportunity to send
to you sone nore recent studies which | propose to take into account, subject to
any further coments you nay wish to offer.”

The affidavit put in on behalf of the Secretary of State was nade by M.
W i am Burroughs whose particular responsibility was to head the branch of the
Departnment of Health concerned with tobacco and health. In paragraph 62 of his
affidavit he said:

"The Conmittee on Carcinogenicity of Chemicals in Food, Consunmer Products and
the Environnent is an advisory committee made up of experts in that field. The
committee was established in 1977 and advi ses the Secretary of State for Health
and the Departnent of Health on matters within its terns of reference.

Department of Health civil servants provide the secretariat for the commttee.
The conmittee does not produce reports as such. It neets about four tinmes a
year, and its conclusions are recorded in the mnutes of its nmeetings. The
Secretary of State through the Departnment of Health takes note of the

concl usions and its recomendati ons which formpart of the picture leading to
any necessary administrative action.”

I n paragraph 63 he said:

"Al though the m nutes and concl usions of the neetings are regarded as
confidential the substance of the conmittee's advice to the Secretary of State
may where appropriate be made public.”

I n paragraph 69 he said:

"The informati on available to nenbers of the Committee on Carcinogenicity was
not limted to the references listed, since each had their own experience and
literature sources to draw on."

Dealing with the Secretary of State's refusal to disclose the advice of the
comttee, M. Burroughs said:

"The Secretary of State does not disclose detail ed advice given to himby his
prof essi onal advisers unless this raises matters which he considers should be
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di sclosed in the public interest. In this case he considered that he shoul d

di scl ose the reconmendations made to himby the commttee in relation to ora
snuff, and he did so on 27 Cctober 1988. The conmpany were aware fromthe

begi nning that the proposed ban was based on the committee's advice that snuff
di pping is causally associated with oral cancer.”

M. Latham submitted on behal f of the Secretary of State that it would not be
in accordance with good adninistration to reveal the advice given by the
conmittee as he said in argunent: "Departnents of state are jeal ous, w thout any
doubt at all, about the advice given to mnisters. Advice of this sort should in
fact not be disclosed." He subnmitted that there were two bases for this, first
the risk of disclosure mght inhibit candour in the advice given to mnisters
and the second was that the advisory committee might be inhibited inits task
because wi thout the assurance that its advice woul d be secret to the minister
both the presence and active participation of the people on the comm ttee mi ght
not be obtained and their advice m ght be |acking in candour

For my part | regard this subm ssion as having no realistic basis at all.
This particular commttee consisted of scientific experts. They were carrying
out an eval uation and analysis of scientific evidence. They used their own
experi ence and know edge in doing that task. Their conclusions were the
concl usions of scientific experts on primary scientific evidence. | cannot
bel i eve that scientists of the quality to be expected to be serving on a
conmittee of this kind would be in any way inhibited if they considered that
their conclusions were revealed to interested parties.

In nmy judgnment the advice given by this comrittee is wholly different from
the sort of advice given by civil servants to a mnister when consideri ng what
decision to take in many cases of a political nature; for exanple the type of
advice given to a minister by his staff in his private office in relation to the
overal |l effects, the pros and cons of a particular course of policy or a
particul ar decision. For exanple, in this case the Secretary of State may well
have been given advice in relation to the effects of a ban on Skoal Bandits so
far as unenpl oynent might result in East Kilbride, the effect so far as the
revenue fromtobacco duty was concerned and the political fall-out froma
deci sion of that kind. That sort of advice is wholly different fromthe
techni cal advice of a technical comittee on technical evidence and, in ny
judgrment, bearing in mnd the treatnment of these applicants from 1984 onwards,
it was a matter of both fair dealing and natural justice that during the
consul tation process the applicants should have been provided with the
concl usi ons and advice given by the C O C The applicants were entitled to
expect legitimately fair dealing fromthe Secretary of State in the
circunstances. This the Secretary of State failed to give themduring the
consul tation process. He failed to give them an opportunity of responding to the
concl usi ons and advice of the comrittee upon which he relied.

For those reasons, in ny judgnent, his decision was flawed and therefore

unl awful and so | would declare. In ny judgrment, the applicants are entitled to
an order of certiorari to quash the Regul ati ons.

DI SPCSI TI ON
Application granted with costs.

Order of certiorari.
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